Preparatory Committee established by General Assembly resolution 69/292: Development
of an international legally binding instrument under the



5. Pursuant to paragraph 243 of General Assembly resolution 71/257, the third session
of the Preparatory Committee was convened by the Secretary-General from 27 March to

7 April 2017. Representatives from 147 Member States of the United Nations, two
non-Member States, five United Nations funds and programmes, bodies and offices, 18
intergovernmental organizations, and 19 non-governmental organizations attended the
session.

6. In accordance with paragraph 1(e) of General Assembly resolution 69/292, and in
light of the agreement reached in the Latin American and Caribbean States Group,
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Informal working group on marine genetic resources,
including questions on the sharing of benefits

Oralreport of the Facilitatorto the plenary
(Tuesday, 4 April 2017)



marine genetic resources of the high seas and leaving for further definition the regime for
the resources straddling/overlapping both the high seas and the Area or the high seas and
the continental shelf beyond 200 nautical miles.

Different views were also expressed regarding the application of the concept of common
concern of humankind.

Finally, views also remain divided on whether or not it is necessary to reach agreement on
the applicable legal regime in order to consider a possible access and benefit-sharing
regime.

Going forward, it would be useful to consider what other guiding principles and approaches
are applicable to marine genetic resources, including questions on the sharing of benefits,
and how to progress on this topic in light of the



benefit-sharing fund. T






Mr. Chair,

This takes me to the end of my report on the discussions of the Informal working group on
marine genetic resources, including questions on the sharing of benefits. As | mentioned
when | started, this report is not meant to be an exhaustive summary of discussions. It is,
rather, a reflection of my assessment of where the discussions stand at this stage and, in
particular, of the issues which may require further discussions in order to move forward.

I wish to thank delegations for their cooperative spirit during the discussions.

| thank you for your attention.



Appendix 2

Informal working group on measures such as area-based management tools, including
marine protected areas

Oralreport of the Facilitatorto the plenary
(Wednesday, 5 April 2017)

Mr. Chair,

It is my pleasure to report to you on the discussions of the informal working group on
measures such as area-based management tools (ABMTs), including marine protected areas
(MPAs).

The Informal working group met on Tuesday, 28 March, and Wednesday, 29 March.
This Informal working group was mandated to consider the topic of measures such as area-
based management tools, including marine protected areas.

The Informal working group provided an opportunity for delegations to express their views
on a number of issues relating to the topic at hand, including four clusters of issues
identified by the Prep Com Chair as possible issues requiring further discussion, namely:

X Objectives of ABMTSs, including MPAs;

x Definitions of ABMTs, including MPAs, and other relevant terms;

X Processes for proposing and identifying ABMTs, including MPAs, and associated

decision-making; and
X Guiding principles and approaches.

While the discussions on the issues at hand have not been exhausted, delegations had an
opportunity to delve deeper into and reflect on some of the specific questions that may
need to be further addressed when considering ABMTs, including MPAs, in the context of an



indicated that MPAs should be based on clear ecological criteria and that ABMTs generally
should have defined management objectives, follow an ecosystem-based approach, be
based on the best scientific information available and the precautionary approach, consider
socioeconomic implications and be adaptable to changing circumstances. There was a sense
that there would be a need to provide for different categories of ABMTs and MPAs, with
some marine reserves and some areas where sustainable use was allowed.

More specific objectives that were mentioned during the discussions included: enhancing
cooperation and coordination amongst relevant existing bodies - also considered a tool to
achieve the objectives; the rehabilitation and restoration of ecosystems and biodiversity,
including with a view to enhancing productivity, health and promoting resilience to multiple



The discussions on that topic focused primarily on the nature and possible steps of a
process. The Chair’s non-paper and its supplement were referred to extensively in that
context as they reflect, in great detail, the various proposals made on possible elements of a
process. | will not present all those proposals in detail, but wish to highlight the different
approaches that seem to be emerging, as well as the points that, in my assessment, could
merit further discussion during plenary.

Generally, the following broad steps of a process were highlighted: identification of areas
requiring protection or management, proposal, evaluation, decision-making,
implementation, as well as monitoring and review.

During the discussions, a number of commonalities emerged regarding the steps involved.

In terms of identification of areas requiring protection, there seemed to be some
convergence on the need to use existing scientific standards and criteria. However, it was
also noted that these would need to be adapted to the objectives and purposes of an
international instrument. Criteria such as uniqueness and rarity of the areas, vulnerability,
fragility, sensitivity of the area, biological or ecological productivity and diversity,
representativeness, dependency and naturalness were mentioned during the discussions, as
were the need to incorporate socioeconomic concerns, traditional knowledge as well as
elements of intra and inter-generational equity.

In terms of the proposalsthere also seemed to be some commonalities on the elements to
be included in a proposal to establish an ABMT, including the following: geographic/spatial
description, threats/vulnerabilities and values, objectives, existing measures in the area or
areas adjacent to it, specific human activities to be managed, and monitoring and review
plans. The primary role of States, individually or collectively, in making proposals was
highlighted, with references also made to a potential role for other stakeholders in
contributing to proposals. The temporal scope of the measures was also discussed.

In terms of the evaluation procesghere seemed to be some convergence on the need to
have broad consultations, through a process which would include relevant global, regional
and sectoral bodies, adjacent coastal States, and other relevant stakeholders.

In terms of the basis for decisioamaking there seemed to be some convergence on making
decisions based on the best available scientific knowledge/information, following a process
of scientific assessment, as well as taking into account regional perspectives and traditional
knowledge.

With regard to implementation, there seemed to be some convergence towards the
responsibility of flag States to ensure implementation of the measures adopted for a
particular area.

The need for monitoring and reviewnechanisms was also discussed, as means to assess the
effectiveness of the ABMTs and to evaluate the need of maintaining them, suspending them
or adopting additional measures in line with an adaptive management approach.

While there were commonalities regarding the steps in the process, a number of issues may
require further discussions, in particular regarding the roles and responsibilities in
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Appendix 3
Informal working group on environmental impact assessments
Oralreport of the Facilitatorto the plenary
(Wednesday5 April 2017)
Mr. Chair,

It is my pleasure to report to you on the discussions of the Informal working



further discussion. Two different approaches, which are not mutually exclusive and could be
combined, were put forward on how to deal with transboundary impacts:

X an “activity-oriented” approach based on the location of the activity not the location
of the impacts. Under this approach an international instrument would only cover
activities that are conducted in areas beyond national jurisdiction, irrespective of
whether impacts might occur in areas within or beyond national



threshold was met. A tiered approach, modelled on the Environmental Protocol to the
Antarctic Treaty, was also suggested.

Different views were expressed on whether certain activities that were already subject to
regulation under existing instruments and bodies should be subject to EIA requirements in
an international instrument. These issues merit further discussion, including whether an
international instrument should provide for the possibility of review of existing regulations
in order to ascertain their conformity with the applicable threshold.

Finally, it is also important to consider the guiding principles and approaches for the conduct
of EIAs. Reference was made to a number of guiding principles and approaches, including
the precautionary principle/approach, ecosystem approach, ecosystem-based approach,
science-based approach, transparency in decision-making, inter- and intra-generational
equity, the obligation to protect and preserve the marine environment, stewardship, and
the no-net-loss principle.

Procedural steps

With regard to procedural steps for EIAs, there seemed to be some convergence that an
international instrument should include the following:n



There were also divergent views on whether the costs for EIAs should be borne by the
proponent of an activity, or the decision on the allocation of costs should be left to the State
under whose jurisdiction the proposing entity operated. The ISA procedures on costs were
cited as a possible model on this question.

Governance

With regard to governance, there seemed to be some convergence on including provisions
for clear decision-making and reporting, ongoing monitoring and reviewwith respect to
activities in an international instrument. However, there seemed to be some convergence
of views that the creation of a list of prohibited activities should not be pursued.

With regard tothe process for making decisions on the authorization of a proposed activity,
including any conditions



Strategic environmental



Appendix 4

Informal working group on capacity-



stakeholders, including from the private sector; be meaningful, sustainable and responsive
to periodically assessed needs and priorities of developing States at regional and national
levels. Comments were also made about how capacity-building and transfer of marine
technology should be long-term and result in co-benefits for providers and recipients.

There also seemed to be some convergence around the view that the following duties, from
UNCLOS, were relevant: the duty to cooperate and collaborate; to promote the
development of the marine scientific and technological capacities of States; duty to provi



samples and knowledge, including publications, related to taxonomy; genomics;
bioinformatics; and advanced geoengineering.

There were divergent views on the utility of developing a list of capacity-building and
technology transfer activities for inclusion in an international instrument. It was only
considered useful if it was indicative, non-exhaustive, and flexible. On the other hand, it was
considered that a list might be too prescriptive and could hamper the ability to adapt to
future developments. Suggestions were made that types of capacity-building and transfer of
marine technology could be dealt with on a case-by-case basis, or that only general
categories should be specified. There was some openness to considering the inclusion of a
general requirement in an international instrument, leaving the details to be further
developed by an ad hoc working group. The Working Group established under Part 6 of the
FAO Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal, Unreported
and Unregulated Fishing was cited as a possible example.

Further discussion may be needed on whether there is a need to specify the types of
capacity-building and transfer of marine technology in an international instrument and if
there is a need, the modalities for doing so.

There continued to be some convergence on the need for direct or indirect capacity-building
and transfer of marine technology, at all levels including, north-south, south-south, and
triangular cooperation driven by the needs and priorities of target States, and facilitated
through simple and accessible procedures. There appeared to be openness to considering
strategic partnerships, including private-public partnerships, and in that regard, the need for
incentives for private sector engagement was noted.

There continued to be some convergence on the usefulness of the definitions contained in
the Criteria and Guidelines on the Transfer of Marine Technology of the International
Oceanographic Commission (I0C) of UNESCO, in particular, the definition of technology,
which could be adapted or revised as necessary.

Different views continued to be expressed on the terms and conditions for the transfer of
marine technology. Options put forward included the transfer of marine technology: 1)
without terms and conditions attached; 2) at no cost or low cost; 3) on fair and reasonable






There were divergent views on the need for a mandatory funding mechanism that would be
linked to access and benefit-sharing and funded through, for example, mandatory
contributions, fees or royalties associated with the utilization of marine genetic resources,
and/or fees for the approval process for environmental impact assessments, and penalties
for non-compliance with environmental impact assessments.

On the issue of funding, further discussions may be needed in relation to the sources of
funding, including the question of whether a new fund/funds should be established or
whether existing funds can be utilized. A better understanding of what existing funds there
are may be helpful to this discussion.

A point was raised that intellectual property rights (IPRs) should not constitute a barrier to
capacity-building and transfer of marine technology. Divergent views were expressed on
whether or not to address IPRs in this context. The extent to which IPRs should be
included/factored into a new instrument may require further consideration.






Appendix 5
Informal working group on cross-cutting issues

Oralreport of the Facilitatorto the plenary
(Thursdayp April2017)

It is my pleasure to report to you on the discussions of the Informal working group on
cross-cutting issues. The Informal working group met on Monday, 3 April, and Tuesday,
4 April.

The mandate of the Informal working group was to focus on the issues that were identified
by the Chair at the second session of the Preparatory Committee as requiring further
discussions, as reflected in the Chair’s understanding of possible areas of convergence of
views and possible issues for further discussion. These issues were related to seven main
clusters, namely:

X Scope and relationship with UNCLOS and other instruments;
Institutional arrangements;
Review, monitoring and compliance;
Responsibility and liability;
Dispute settlement;
Final elements; and
Objectives and guiding principles and approaches.

X X X X X X

Before taking each cluster of issues in sequence, let me say that | do not intend to provide a
comprehensive summary of the extensive and complex discussions that took place, but will
rather give an overview of the main issues discussed, the general trends and the areas
which could benefit from further focus.

| also wish to indicate, at the outset, that it was noted that while the discussion of cross-
cutting issues was useful, greater clarity on the substantive issues concerning the elements
of the package would be requiredto allow in-depth discussion of cross-cutting issues.

Scope and relationship with UNCLOS and other instruments

With regard to the scope of an international instrument, there was convergence around the
idea that an international instrument should address the so-called “package of issues”, as
reflected in resolution 69/292.

With regard to the geographical scope, there was convergence on the idea that an
international instrument would apply to the high seas and the Area as defined in UNCLOS. In
that regard, proposals were made to include a specific provision excluding the continental
shelf, both within and beyond 200 nautical miles, from the scope of application of an
instrument, in order to ensure respect for the sovereign rights of coastal States. With regard
to the personal scope of an international instrument, there was general recognition that an
instrument should be open to both Parties and non-Parties to the United Nations
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There seemed to be some convergence around the fact that the form of institutional
arrangements under an international instrument should follow the substance and functions
set out under the instrument, and be cost effective.

| note that there were many commonalities regarding the various institutions that might be
needed under an international instrument, as well as the functions that they might perform.
These, it was generally suggested, should include, at the very least: an assembly or
conference of the parties, a scientific and/or technical body and a secretariat. There also
seemed to be convergence in regard of the development of a clearing-house mechanism.
Different views were expressed, however, with regard to the necessity of establishing other
bodies, such as a capacity-building and transfer of technology committee, a monitoring,
review and compliance committee, and regional scientific committees.

There seemed to be general recognition that existing institutions and mechanisms should be
built upon. Specific references were made, in that regard, to the International Seabed
Authority, the Division for Ocean Affairs and the Law of the Sea, and the I0C, in particular,
depending on the functions that would be performed.

| note that the discussions on institutional arrangements also touched upon the issue of the
relationship between the institutions established under an international instrument and
relevant existing sectoral and regional bodies. In that regard, there were three main
approaches suggested —and | note that these different approaches also emerged in the
context of discussions on area-based management tools, including marine protected areas.
These included:

x a global model with scientific advice, decision-making, review and monitoring of

implementation done at the global level;
x a hybrid model with general (n)1(in)-4(9)2(,)1( re)-1(v)3(ie)-1((n )9)JI Tw O Tw -g0 T Tw 3.29 ed Tw !



undertaken pursuant to article 154 of UNCLOS and article 36 of the United Nations Fish
Stocks Agreement.

Different views were expressed, however, on whether and how to review and monitor
implementation by States Parties and regional and sectoral bodies and ensure compliance.
Suggestions, in that regard, ranged from voluntary or mandatory reporting to the
establishment of compliance mechanisms. The need to make reports publicly available and
allow all interested stakeholders, including civil society, to comment on those reports was
highlighted.

With regard to compliance mechanisms, the need to further consider the overall approach
or purpose, i.e. facilitative or punitive, as well as issues such as the triggers, decision-making
and follow-up was raised. Whether review, monitoring and compliance should be done at
the global or regional level was also the subject of divergent views.

There may be merit in further considering these issues, while recognizing that greater clarity
on the substance would be needed before significant advances can be made on this topic.

Responsibility and liability

Discussions also took place on issues related to responsibility and liability. Different views

were expressed on whether provisions on responsibility and liability should be included in

an international instrument. References were made, in that context, to articles 235 and 304

of UNCLOS as sufficiently addressing these issues. Article 35 of the United Nat614(o0)TJmeill a-4(0(3)-2(5)-2(






them in the operative provisions and giving them a practical effect through the provisions of
the instrument.

Going forward, it could be useful to further discuss how the various principles and
approaches could be featured in an international instrument as well as how they might be
applied in the context of the various elements of the package.

Distinguished delegates,

This takes me to the end of my report. As | mentioned when | started, this report is not
meant to be an exhaustive summary of discussion



Annex |

Chair’s general observations

1. The Chair is pleased with the broad attendance at the third session of the
Preparatory Committee established by General Assembly resolution 69/292: Development
of an international legally binding instrument under the United Nations Convention on the
Law of the Sea on the conservation and sustainable use of marine biological diversity of
areas beyond national jurisdiction. Such attendance was partly facilitated by the
contributions made to the Voluntary Trust Fund established pursuant to paragraph 5 of
resolution 69/292, as a result of which assistance could be provided to representatives from
developing countries to participate in the third session.

2. The Chair thanks all delegations for their hard work and constructive engagement



5. With regard to measures such as area-based management tools (ABMTS), including
marine protected areas (MPAs), the Chair encourages further consideration of the issues
identified in the Facilitator’s oral report, including additional consideration of the
subcategories of ABMTs, other than MPAs, as well as the relevant decision-making process
and institutional set up for the establishment of ABMTSs, including MPAs, taking into account
the different approaches that have been put forward and the proposed allocation of roles
and responsibilities within each approach, including how to deal with existing regional and
sectoral measures.

6. In relation to environmental impact assessments, the Chair encourages further
consideration of the issues identified in the Facilitator’s oral report, including how to
address transboundary impacts; the form and substance of guidance on operationalizing
article 206 of UNCLOS, in particular as regards thresholds, and the relationship with existing
regulations; issues related to governance, including the degree to which the process should
be conducted by States or be “internationalized”; and whether strategic environmental
assessments should be included.

7. On capacity-building and the transfer of marine technology, the Chair encourages
further consideration of the issues identified in the Facilitator’s oral report, including on:
whether there is a need to specify the types of capacity-building and transfer of marine
technology in an international instrument and, if there is such a need, the modalities for
doing so; the terms and conditions for transfer of marine technology; the



