Preparatory Committee established by General Assembly resolution 69/292: Development of an



Mr. Konrad Marciniak (Republic of Poland) and Mr. Maxim V. Musikhin (Russian Federation) for the
Eastern European Group; Mr. Javier Gorostegui (Chile) and Ms. Gina Guillen Grillo (Costa Rica) for
the Latin American and Caribbean Group; and Mr. Antoine Misonne (Belgium) and Mr. Giles Norman
(Canada) for the Western European and Others Group.

7. On 28 March, following opening statements by the Chair and the United Nations
Legal Counsel, the Preparatory Committee adopted the agenda (A/AC.287/2016/PC.1/1) without



letter on 18 December 2015. Given the need for additional scientific and technical information on
some issues, the Chair further encourages the organization of side events and workshops featuring
expert presentations both prior to the second session of the Preparatory Committee and on the
margins of the sessions of the Preparatory Committee.

14. The Chair intends to call for a preparatory meeting before the second session of the
Preparatory Committee.



Annex |

Chair’s compilation of issues raised during the first session of the Preparatory Committee

The present indicative list of issues raised during the first session of the Preparatory Committee
established by General Assembly resolution 69/292: Development of an international legally binding
instrument under the United Nations Convention on the Law of the Sea on the conservation and
sustainable use of marine biological diversity of areas beyond national jurisdiction aims at assisting
delegations in their preparations for the second session of the Preparatory Committee by providing
an overview of the main issues raised and organizing these issues around main clusters. The list is
not intended to provide an exhaustive account of the range of views, ideas and proposals expressed
at the first session of the Preparatory Committee, nor does the list provide any indication of the level
of support for the various views, ideas and proposals.

OVERALL OBJECTIVE

e Setoutin General Assembly resolution 69/292

» Conserve and sustainably use marine biological diversity of areas beyond national jurisdiction

e Address the conservation and sustainable use of marine biodiversity in areas beyond national
jurisdiction, in particular, together and as a whole, marine genetic resources, including questions
on the sharing of benefits, measures such as area-based management tools, including marine
protected areas, and environmental impact assessments, capacity-building and the transfer of




- no duplications or overlaps with existing instruments
- nointerference with the work of existing bodies
- Examples of non-prejudice provisions in existing instruments (e.g. articles 237 and 311 of
UNCLOS, articles 4 and 44 of the United Nations Fish Stocks Agreement, article 22 of the
Convention on Biological Diversity (CBD))
e Complement existing relevant legal instruments and frameworks and relevant global, regional
and sectoral bodies



- Universal participation

- No domination by corporate interests

- Attention to the special needs and concerns of developing States, including least developed
countries, landlocked developing countries and small island developing States (SIDS)

- Nodisproportionate burden of conservation and management of ocean resources to be
transferred to SIDS

- Central importance of capacity-building

e Placement in international instrument

- Preamble

- Operative part

- Both preamble and operative part, depending on principle/approach

SCOPE

Personal scope
e Universal participation

e Open to parties and non-



Marine ecosystems



Equity

Fairness

Transparency

Accountability

Inclusiveness

Take into account the challenges and special needs of SIDS regarding access to resources (issue
of technological capacity) and access to data (issue of transparency)

Take into account the interests of land-locked countries

Freedom of scientific research on the high seas

Facilitate and encourage marine scientific research and research and development
Promote international cooperation in marine scientific research consistent with UNCLOS
No creation of disincentives for research and development and utilization of marine genetic
resource

No overlap with and undermining of existing instruments

Consider synergies and complementarities with, and draw lessons from, existing instruments,
including UNCLOS, the Nagoya Protocol, the ITPGRFA and the World Health Organization
Pandemic Influenza Preparedness Framework

Practical/pragmatic approach

Hybrid/sui generis approach

Flexibility

Cost-effectiveness

Scope

Establish different benefit-sharing regimes depending on whether marine genetic resources are
from the Area or the high seas
Have a single comprehensive regime covering marine genetic resources of all areas beyond
national jurisdiction
Light regime
At which point would activities related to marine genetic resources be subject to benefit-
sharing?
- benefit sharing at the stage of the research and development process where it would not act
as an obstacle to research
Access
- Environmentally-sound
- Sustainable
- Facilitate access to marine genetic resources in situ and ex situ and to analysis in silico
Benefit-sharing
- Adapt existing approaches to the specific situation of marine genetic resources of areas
beyond national jurisdiction
- Monetary benefits
0 Royalties and mandatory payments
0 Modelled on existing instruments such as arts. 82 and 154 of UNCLOS, FAO ITPGRFA
o Establish a fund
+ Use of the fund for the purpose of facilitating capacity-building and transfer of
technology
« Grant preferential access to the fund for developing countries sponsoring
private contractors
- Non-monetary benefit-sharing
o Sharing of information and knowledge, including through publications, information
clearing-house and/or gene banks and repositories



Dissemination of marine scientific research results and data

Public availability of information

Access to samples and sample collections, including through gene banks to facilitate ex
situ access to resources

Access to technology

Transfer of technology

Effective participation of developing countries in partnerships between scientific
research institutions and private biotechnology companies

Joint research, participation in research and research cruises by scientists from
developing countries



Marine spatial planning
Zoning

Objectives

Establishment and management of a global network of ecologically representative and
effectively managed marine protected areas in areas beyond national jurisdiction

Enhance cooperation and coordination between and amongst States and existing organizations
to overcome current fragmentation

Establishment of a global framework to ensure a more integrated and unified approach to the
establishment of area-based management tools, including marine protected areas
Establishment of a global framework to effectively establish, monitor and control area-based

management tools, including marine protected areas, in areas beyond national jurisdiction as
well as to promote cooperation and coordination with existing mechanisms

Area-based management tools, including marine protected areas, are not a goal in themselves,
but are tools to address specific impacts in specific areas and, in some cases, within limited
timeframes

Guiding approaches and principles

Balance between conservation and sustainable use
Balance between freedom of the high seas and the duty to protect and preserve the marine
environment



Take into account rights of non-parties to UNCLOS

Critical importance of capacity-building

Special needs of SIDS, including to ensure that the burden of conservation is not
disproportionately transferred to SIDS

Interests of people living in territories that have not attained full independence

Scope

Criteria for identification of priority areas

General and uniform criteria based on best scientific and technical information available
Global set of criteria binding on States and relevant organizations, including sectoral bodies
Build upon existing criteria, including in the context of Ecologically or Biologically Significant
Marine Areas (EBSAs) under the CBD, Vulnerable Marine Ecosystems (VMEs) under the FAO,
IMO PSSAs, area-based management tools used by the ISA and regional fisheries management
organizations (RFMOs), the Barcelona Convention, OSPAR, CCAMLR and the Antarctic Treaty
Mechanism to review and update criteria, based on the best available science

Process of designation of area-based management tools, including marine protected areas

Based on specific, science-based conservation objectives

Identify relevant obligations

Identify impacts/pressures in the specific area

Defined, user-friendly and science-based geographical boundaries

Management plans/measures to be linked to harm and adaptable to new uses, information or
changes in ecosystem conditions

Time-bound, temporary, measures to be terminated when conservation objectives are achieved
Permanent measures

Respect the rights and interests of coastal States, in particular SIDS, as well as landlocked States,
which rely on the areas identified for their livelihoods

No global approach, rather case-by-case and scientific basis, taking into account specific
geographical factors and the ecosystem specificities of a given area

Limitations to be relevant to specific issues and specific regions

Proposals for establishment from States Parties, individually or collectively, and civil society

No cumbersome process for SIDS

Designation should not result in complete cessation of activities

Decision-making

Transparent decision-making procedures

Consultation mechanism open to a wide range of stakeholders, in particular all States, not only
States Parties, existing competent international, regional or sectoral, organisations, and civil
society

Engage scientists associated with relevant management sectors, including shipping, fisheries,
and mining activities

Adoption by a centralised body

If established in accordance with the requirements under an international instrument, area-
based management tools, including marine protected areas, would be binding









- New reporting requirements for developing countries would need to be integrated within
existing mechanisms, such as CBD or the United Nations Framework Convention on Climate
Change

- No additional restrictions on the limited capacity of developing States that would prevent
them from carrying out activities in the high seas

- Need for capacity-building and transfer of marine technology

* Interests of people living in territories that have not attained full independence

Scope

e Project-level EIAs

e Strategic environmental assessments (SEAs) at the level of policies, plans and programmes
e Transboundary environmental impact assessments (TEIAs)



Procedural elements

e States with jurisdiction or control over an activity would be responsible for conducting EIAs and
SEAs

e States



- to define activities subject to environmental assessments
- to evaluate cumulative impacts
- to define specific guidelines for activities
- to accredit independent experts
- to manage a public database
- to review State practice
e Compliance committee
< Clearing-house mechanism/central repository to facilitate access to and exchange of information
e Capacity-building mechanism to assist developing countries in monitoring impacts within their
national jurisdiction of activities taking place in areas beyond national jurisdiction.
< Fund to finance efforts to repair the harmful effects of pollution (e.g. Supplementary Protocol on
Liability and Redress to the Cartagena Protocol on Biosafety)
e Build upon regional and sectoral structures and avoid duplications
e Institutional structure to be cost-effective

CAPACITY-BUILDING AND TRANSFER OF MARINE TECHNOLOGY

Objectives






e Mechanisms to follow-up on the results of capacity-building and transfer of marine technology
programmes

INSTITUTIONAL ARRANGEMENTS, RESPONSIBILITY, DISPUTE SETTLEMENT AND FINAL CLAUSES



Annex I

Chair’s general observations

1. The Chair is pleased with the depth and richness of the discussions at the first session of the
Preparatory Committee. The Chair notes, in particular, that the Informal working groups have
achieved their objective of assisting delegations in unpacking the package of issues to be considered
by the Preparatory Committee in accordance with resolution 69/292 of 19 June 2015, including by
addressing these issues in greater detail.

2. The Chair observes that delegations were committed to the mandate of the Preparatory



or regional approach or a combination of both. The Chair encourages further discussions on these
issues as well as on issues relating to management, monitoring, control and surveillance and
enforcement.

Environmental impact assessments

7. With regard to environmental impact assessments, the Chair notes that there seems to be a
convergence of views on the need for environmental impact assessments and on the need to further
elaborate and strengthen the implementation of relevant provisions of UNCLOS, in particular articles
204-206. Delegations also seemed to converge on the need for a clearing-house mechanism to
facilitate exchange of information. Differences were detected, however, for example, with regard to
the scope and the triggering conditions/thresholds for carrying out impact assessments, as well as
regarding who would be responsible for taking the decision for an activity to proceed or not, and
under what conditions. The Chair encourages further discussion on these issues as well as on
transboundary environmental impact assessments and strategic environmental assessments.

Capacity-building and the transfer of marine technology

8. The Chair notes a general recognition among delegations that meaningful capacity-building
and transfer of marine technology are fundamental to conservation and sustainable use.
Delegations provided a number of examples to highlight existing frameworks for capacity building
and transfer of marine technology initiatives. The Chair notes the positions in favour of preserving
transfer of marine technology on a voluntary basis and not prejudicing bilateral arrangements.
However, the need for a global clearing-house mechanism and/or regional mechanisms was also
considered. Delegations seemed to converge on the need to operationalize Part XIV of UNCLOS and
to find avenues to ensure that capacity-building was effectively delivered. The Chair observes that
the debate needs to be narrower and focused on a new regime that would be implementable and
responsive to identified needs.

Other issues

9. In addition to the issues of the package, the first session also discussed other issues,
including with regard to guiding approaches and principles, scope, definitions, a governance
structure, liability and dispute settlement, which the Chair considers will need to be further
explored. While different views were expressed on several of those issues, the Chair observes that
there appears to be some convergence of views regarding several of the guiding approaches and
principles.

10. The Chair is of the view that it will be important to also consider final clauses at an early
stage of the process.

Conclusions

11. The Chair is encouraged that delegations generally agree on the need to make further
progress at the second session of the Preparatory Committee. The Chair is also pleased with the
collegiality of the first session and the recognition by delegations of the need for transparency and
open



