


A. INTRODUCTION

The AssistantSecretaryGeneralin charge of the Office of Legal Affairs has invited the PCA to
contribute to the second part of the United Nations Secr&eangral’s2017report on oceans and the

law of the sea. The invitation requests information on the activitiehthet been undertaken or are
ongoing in the implementation of specific provisions of United Nations General Assembly Resolution
71/257 relevant to the PCAnN addition, the invitation iguests information on the main developments

in the PCA in the field of ocean affairs and the law of the sea that have occurred since the submission
of the PCA’s last contribution to the Secret&@gneral’s report. The provision of ResolutiorlZ6Y

that ismost relevant to the PCA is Part IV on the “Peaceful settlement of disputes.” Section B of this
report provides background on the PCA. Section C describes the PCA’s case activities in relation to the
1982 United Nations Convention on the Law of the Ssa‘€onvention”). SectionD describes other

PCA arbitrations involving the law of the sea. Section E contains descriptions of relevant cases
administered by the PCA in this reporting cycle. Section F sets out additional relevant activities
undertaken by the PCA.

Many arbitrations administered by the PCA epafidential. In other matters, the parties have limited
the information concerning their dispute that the PCA is authorized to disclose. This report is
accordingly limited to publicly available infomtion.



C. THE PCA AND THE 1982 UNITED NATIONS CONVE NTION ON THE LAW OF
THE SEA

The Convention sets forth in



D. OTHER PCA ARBITRATIO NS INVOLVING THE LAW






The Republic of the Philippines instituted these proceedings concerning the Philippines’ “dispute with
China over the maritime jurisdiction of the Philippines” in the South China Sea on 22 January 2013.
On 19 February 2013, China rejected and returneBthippines’ Notification and Statement of Claim

and has maintained a position of nrceptance of, and ngrarticipation in, the arbitration.

On 27 August 2013, the Arbitral Tribunal adopted its Rules of Procedure and noted that pursuant to
Article 9 o Annex VII to the Convention, the absence of a party or failure of a party to defend its case
does not constitute a bar to the proceedings. In such circumstances, before making its award, the Arbitral
Tribunal must satisfy itself not only that it has jurisdiction over the dispute but also that the claim is
well founded in fact and law. In accordance with the Rules of Procedure, Dacééber 2014, the
Arbitral Tribunal took note of the fact that China had not submitted a CeMigerorial and requested

further written argument from the Philippines on certain issues raised in the Philippines’ Memorial. The
Philippines filed a Supplemental Written Submission in response on 16 March 2015.

On 7 December 2014, China published a “Position Paper of the GovemwinteatPeople’s Republic

of China on the Matter of Jurisdiction in the South China Sea Arbitration Initiated by the Republic of
the Philippines” in which it set out its view that the Arbitral Tribunal lacks jurisdiction to consider the
submissions of the Philippines. China, however, stated that the Position Paper shall not be regarded as
China’s acceptance of or its participation in the arbitration. The Arbitral Tribunal decided to treat
China’s Position Paper as constituting a plea concerning the Affitibainal’s jurisdiction.

From 7 to 13 July 2015, the Arbitral Tribunal convened a hearing on the scope of its jurisdiction and
the admissibility of the Philippines’ claims. It rendered a unanimous Award on Jurisdiction and
Admissibility on 29 October 2015. The Arbitral Tribunal held that, in accordance with Article 9 of
Annex VIl to the Convention, China’s decision not to participate in the proceedings does not deprive
the Arbitral Tribunal of jurisdiction. The Arbitral Tribunal did not consider there to be any indispensable
third party absent from the proceedings. The Arbitral Tribunal held that the Philippines’ decision to
commence arbitration unilaterally was not an abuse of the Convention’s dispute settlement procedures.
The Arbitral Tribunal held thathe 2002 ChineASEAN Declaration on Conduct of the Parties in the
South China Sea, the joint statements of the Parties, the Treaty of Amity and Cooperation in Southeast
Asia, and the Convention on Biological Diversity do not preclude, under Articles Z&BPR precourse

to the compulsory dispute settlement procedures under the Convention. Furthermore, the Arbitral
Tribunal found that the Partieschaxchanged views as required by Article 283 of the Convention.






has inflicted irreparable harm to the marine environment, built a large artificial island in the Philippines’
exclusive economic zone, and destroyed evidence of the natural condition of features in the South China
Sea that formed part of the Parties’ dispute.

iii. Arctic Sunrise Arbitration (Netherlands v. Russian Federation), PCA Case No. 201402

Commencement date 4 October 2013

Jurisdictional basis Article 287 and Annex VII to the Convention

Tribunal members Judge Thomas A. Mensah (President), Mr. Henry Burmester
Prof. Alfred H.A. Soons, Prof. Janusz Symonides, Dr. Alberto Székely

Status Ongoing

Further information https://pcacases.com/web/view/21

The Kingdom of the Netherlands instituted these proceedings on 4 October 2013 with respect to a
dispute concerning the boarding and detention of the vAsstit Sunrisen the exclusive economic
zone of the Russian Federation, and the detention of persons on board the \Risssildnyauthorities.



found that, by failing to pay the depositqquested by it in these proceedings, Russia breached its
obligations under Part XV and Article 300 of the Convention.

The Arbitral Tribunal held that, as a result of these breaches, the Netherlands is entitled to compensation
(with interest) for materialamage to thérctic Sunrise material and nomaterial damage to the
persons on board the vessel, and the costs incurred by the Netherlands in connection with the issuance
of a bank guarantee pursuant to the ITLOS Order. The Arbitral Tribunal alsodRIgssia to return

objects seized from the Arctic Sunrised the persons aboard and, failing their timely restitution, to
compensate the Netherlands for their value. Finally, the Arbitral Tribunal also ordered Russia to
immediately reimburse Russia’s share of the deposits paid on its behalf by the Netherlands.



to all of its claims Article 300 of the Convention which imposes upon States a duty of good faith and
prohibits the abuse of rights. S&o Tomé opposed all of Malta’s claims.

On 5 September 2016, the Arbitral Tribursgdued its Award, findinghat it had jurisdiction over the

dispute and that Malta’'s claims were admissible. The Arbitidlunal determined that Article 49 of

the Convention was applicable (rather than Articles 2 2(3) and 25) because the Duzgit Integrity was
located in the archgdagic waters of S&o Tomé at the time of its arrest. On the facts, the Arblicadal

found that the Duzgit Integrity did not have the prior authorization that was required under Sdo Tomé’s
domestic law to undertake the intended STS transfer Afbiéral Tribunal also considered that the
master of the Duzgit Integrity had indicated repeatedly his willingness to move to outside Sdo Tomé’s
territorial sea to make the transfer. The Arbitfaibunal noted that, under international law,
enforcement measures taken by a coastal State in response to activity within its archipelagic waters are
subject to the requirement of reasonableness, which encompasses the general principles of necessity and
proportionality.



approximately 20.5 nauticatiles off the coast of India involving the “MV Enrica Lexie”, an oil tanker
flying the Italian flag, and India’s subsequent exercise of criminal jurisdiction over the vessel and two
Italian marines from the ltalian Navy, Chief Master Sergeant Massimiliatorre and Sergeant
Salvatore Girone, in respect of that incident. According to India, the “incident” in question concerns the
killing of two Indian fishermen, on board an Indian vessel named the “St. Antony”, and the subsequent
exercise of jurisdictiotoy India. It is alleged that the fishermen were killed by the two Italian marines
stationed on the “Enrica Lexie”

On 11 December 2015, Italy filed a request for provisional measures pursuant to Article 290,
paragraptl, of the Convention. On 18 January 2016, the Arbitral Tribunal held a first procedural
meeting at the Peace Palace, The Hague. India submitted its Written Observations on ltaly’s request on
26 February 2016. On 30 and 31 March 2016, a public hearing on provisional measures was held at the
Peace Palace in The Hague. Both parties presented two rounds of oral arguments.

On 29 April 2016, the Arbitral Tribunal adopted its Order in respect of Italy’s request for the prescription
of provisional measures. In the operative part of the Order, the @rf3itibunal unanimously:

(i) prescribed that Italy and India shall cooperate to achieve a relaxation of the bail conditions of
Sergeant Girone; (ii) confirmed Italy’s obligation to return Sergeant Girone to India in case the Arbitral
Tribunal finds that India has jurisdiction over him; and (iii) decided that Italy and India shall each report
to the Arbitral Tribunal on compliance with its provisional measures.

On 30 September 2016aly submitted its Memorial, following which Indisubmitted aCounter
Memarial on 14 April 2017, includinga counterclaim. According to the procedural calendar
established by the Arbitral Tribunal in a Procedural Order dated 1 June 2017,






On 12 May 2017, thérbitral Tribunal held its first procedural meetired the Peace Palade
TheHague during which they consulted with the Parties in respect of the procedural framework for the
arbitration, including the calendar for oral and written pleadi@gsl8 May 2017, the Tribunal adopted
Rules of Procedure for the arbitration in light of the discussion at the first procedural meeting. The
Tribunal's Rules of Procedure and press photographs of the meetiagadiable on the PCA website.

F. ADDITIONAL RELEVANT PCA ACTIVITIES

i. Support for other flexible dispute settlement mechanisms



PCA presented lectures to students from the World Maritime University and Leiden Unjuersity
delegation from the Office of the Special Envoy to the President of the Republic of liadfores
Maritime Delimitation between Indonedidalaysia, and tdéellows fromthe International Tribunal for

the Law of the Sea, on issues relatingalw of the seand maritime arbitratiarAs described in the
2016 PCA Annual Report, presentations wereemgly also given to officials,diplomatsand legal
professionalérom Mauritius, Senegal, Kuwait, Latvia, China, the United Kingdom and the Netherlands

iil. Coordination with other international institutions

The PCA seeks to contribute to a cooperative agbr@mongst international institutions engaged in

the peaceful settlement of international disputes relating to maritime and ocean affairs. Through an
exchange of letters between the Secre@eperal of the PCA and the Registrar of ITLOS, the PCA

and ITLCS have agreed to cooperate with respect to relevant legal and administrative etBGA

and ITLOS have undertaken to exchange documents and explore cooperation in areas of mutual
concern.In 2016, the PCA also participated in the"2ihniversary ITIOS symposiumon “The
contribution of the tribunal to the Rule of Law”.

The PCA was represented, as observer, at the twgengnth meeting of the States Parties to the
Convention, held in New York from 12 to 16 June 2017.1@ June 2017, PCA Senior Legal Counsel,

Dirk Pulkowski, addressed the States Parties at a side event organized by DOALOS, on the subject of
“Choice of Procedure under Article 287 of the United Nations Convention on the Law of'the Sea
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