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Abstract

This thesis has two parts, including four chapters. Four topics are studied in these
chapters, namely: claims to marine areas, marine environment, biodiversity and climate change.

In the first chapter, the thesis focuses on the key conventions to which Vi
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Introduction

Background and context

Viet Nam is one of the countries surrounding the South China Sea, with the length of the
coastline being over 3,260km not including the coastline of the islands. The area of waters under
the jurisdiction of Viet Nam, that are determined based on the United Nations Convention on the
Law of the Sea (UNCLOS), is around one million km?. There are approximately 3,000 islands

located both along the coast and offshore under the sovereignty of Viet Nam.

Table 1. The quantity and area of islands in the coastal area of Viet Nam®

Groups of island Number of | Percentage | Areas of a | Percentage
Group | Area (km?) Name of |islandsin a | of a group | group of group
group group out of the | (km?) areas out
total the  total
number of area of
islands (%) islands (%)
1 <0.001 Extreme 284 10.24 0.1129 0.006
2 >(0.001-0.01 | small 1103 39.77 4.4070 0.26
3 > (0.01-0.1 Very small 988 35.64 32.1448 1.86
4 >0.1-1 314 11.32 87.6538 5.09
5 >1-10 Small 60 2.16 183.2191 | 10.644
6 >10 - 100 Medium 21 0.76 509.4 29.6
7 > 100 Big 3 0.11 903.9378 | 52.53
Total 2773 100 1720.8754 | 100

With the geographic location as mentioned above, Viet Nam owns plentiful and
diversified marine resources. There are about 11,000 aquatic species living in over 20 types of
eco-systems consisting of about 6,000 marine benthic animals, 2,038 types of fish, 653 types of
seaweed, 657 aquatic ephemeras, 94 types of plants living in salt-mash areas, 225 types of
shrimp, 14 types of sea-grass, 12 marine animals, 5 types of turtles and 43 seabirds®. It is
projected that total allowable catch of aquatic product sources is around 1.4 to 1.6 million tons

per year. This contributes to the marine economic development of Viet Nam, especially the




fishery industry. The total productivity of fishery exploitation was around 2.2 million tons in
2011 and 2.6 million tons in 2012.2

There are also various types of minerals in the seabed and subsoil of Viet Namese waters.
Until now, about 35 types of minerals such as oil, gas, iron, manganese, mineral sand, titan ore,
as well as building materials have been discovered. It is estimated that there are major deposits
of oil and gas as well as methane hydrate reserves in Torkin Gulf, Thailand Gulf and in the

continental shelf of Viet Nam. The South China Sea, including Viet Namese waters, is



However, there are many challenges hindering the sustainable development of marine
areas and islands. According to the statistical data in 2007, wetland areas cover 160,070 ha of the
entire country, which has reduced by over 50% in comparison with the number in 1943.
Moreover, 60% of this area is artificial forest, a small amount primeval forest and the rest poor
secondary forest. The area of sea grass declined by 60% from 40% in comparison in 1999. The
research of 7 coral areas from 2004 to 2007 had shown that only 2.9% of this area was assessed
to be in a very good condition, 11.6% being good, 44.9% bad or very bad."The main causes are

the overexploitation of these ecosystem and the pollution of the marine environment.

The marine environment is seriously polluted as a result of human activities. Based on
the statistics in 2008, the amount of ballast water of vessels, including oil at Haiphong seaport,
was 4,578 tons with 2561 tons being waste oil. Furthermore, the amount of sewage deriving from
fossil coal mining areas along the coast was about 25 -30 million m*® annually with a high
amount of acidity. The solid waste from this process was estimated at about 150 million m* each
year.” Incidents at sea are also a cause of the pollution of the marine environment, especially oil
spills. Based on the statistics from 1989 until now, there have been over 100 oil spill incidents in

Viet Nam waters, each case pouring into the sea at least several tons or hundreds of tons of oil.

Pollution deriving from the other activities such as coastal fisheries, sea-bed mining,
land- based sources, marine tourism as well as trans-boundary waste generates great pressure on
biodiversity and aquatic habitats, especially in small islands which host high marine biodiversity

and are vulnerable to pollution.

Small islands and coastal areas of Viet Nam also suffer from natural disasters such as
storms and tropical low pressure due to their geographic location in the storm belt of the West-
Northern Pacific Ocean with its long coastline. While the number of storms has decreased, the

intensity of them has increased rapidly.

*National Environment Report in 2010.
*National Environment Report in 2010.



Figure 1. The number of storms hitting the Viet Namese coastline in the period of 1991- 2009°
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flooded); about 10-12% of Viet Nam’s population will be directly impacted and the country will
lose around 10% of GDP. Climate change impacts on Viet Nam are serious threats to the cause
of poverty reduction, the realization of millennium goals and the country’s sustainable

development.®

Over the past few years, due to climate change, the frequency and intensity of natural
disasters have increased, causing great human and property losses, damaging socio-economic
and cultural infrastructure, and causing negative impacts on the environment. In the last decade
(2001-2010), natural disasters like floods, flash floods, landslides, inundations, droughts, soil and
water salinity and other calamities have resulted in 9,500 deaths and missing people as well as
damaged about 1.5% of annual GDP.°

Viet Nam has received huge benefits from marine resources on one hand, but on the other
hand it has contributed to the pollution and degradation of the marine environment. Viet Nam
has tried to improve the state of the marine environment and to adapt to climate change through
the development and implementation of a legal and policy framework. This has exposed the gaps
and shortcomings, which need to be addressed through further research and implementation of
good state practices to strengthen capacity in sustainable development for the long term. This is
also necessary in order to implement the obligations of Viet Nam as a State Party of the

international legal framework.
Scope and Objectives

This research paper will focus on studying the legal and policy framework of Viet Nam
in the management of its marine and island natural resources and environment with a view to
ensure environmental protection, biodiversity conservation, and climate change adaptation, in

particular to sea level rise for sustainable use. The manageme






PART 1. INTERNATIONAL FRAMEWORK,



sovereignty of coastal States extends to the air space over the territorial sea as well as its bed and

subsoil**,

The right of innocent passage of ships of all States, whether coastal or land-locked,
through the territorial sea™ is a limitation to coastal States’ sovereignty. However, UNCLOS
regulated such rights of innocent passage, by establishing in innocent passages through these
waters. The innocent passage cannot be prejudicial to the peace, good order or security of the
coastal State, and also takes place in conformity with the UNCLOS and other rules of

international law.*®

Internal waters are waters on the landward side of the baseline of the territory. Coastal
countries have sovereignty over these waters as their territory, except a limited right of innocent

passage as provided under the Convention.’

The waters adjacent to the territorial seas, with a breadth that may not extend 24 nautical
miles from the baseline, is called the contiguous zone. The coastal State may exercise the control
necessary to prevent infringement of its customs, fiscal, immigration or sanitary laws and
regulations within its territory or territorial sea, and also punish infringement of the above-

mentioned laws of coastal States committed within its territory or territorial sea.'®

The exclusive economic zone is defined is an area beyond and adjacent to the territorial
sea with the breadth not extending beyond 200 nautical miles from



its rights and in pursuance of its duties in the exclusive economic zone shall conform to the
provision of UNCLOS.

Freedoms of navigation, over-flight and of laying of submarine cables and pipelines, and
other international lawful uses of the sea, related to these freedoms subject to the relevant
provisions of the UNCLOS are provided for all States, whether coastal or land — locked, in the

exclusive economic zone.

The continental shelf is another area under the jurisdiction of a coastal State comprises
the sea-bed and subsoil of the sea-bed and subsoil of the submarine areas that extend beyond its
territorial sea throughout the natural prolongation of its land territory to the outer edge of the
continental margin, or to a distance of 200 nautical miles from the baselines where the breadth of
the territorial sea is measured— where the outer edge of the continental margin does not extend
up to that distance®. The determination of the outer limit of the continental shelf of the coastal
State shall be according to the provisions of UNCLOS under Article 76 in the case of the outer
edge of the continental margin being beyond 200 nautical miles. The coastal State exercises over
these area sovereign rights for the purpose of exploring it and exploiting its natural resources; the
construction, operation and use of artificial islands, installations and structures and other

economic purposes; drilling for all purposes.

In addition, islands have the right to determine marine areas surrounding them. Based on
the UNCLOS, an island is a naturally formed area of land, surrounded by water, which is above
water at high tide. Islands that can sustain human habitation or economic life of their own have a
territorial sea, contiguous zone, economic zone and continental shelf determined in accordance
with the provisions of UNCLOS. Rocks, which cannot sustain human habitation or economic life

of their own referred to as rocks, have no exclusive economic zone or continental shelf.>

The coastal State shall give due publicity to charts or a list of geographical co-ordinates
showing the baselines measuring the breadth of the territorial sea, determined in accordance with

the UNLCOS as well as the other outer limits of marine areas and lines of determination, and

2L Article 58, UNCLOS.
22 Article 76, paragraph 1, UNCLOS.
2 Article 121, UNCLOS.



shall deposit a copy of each such chart or lists with the Secretary — General of the United

Nations.?*

2. Marine environmental protection

The rapid industrialization over the decades has led to increasing wastes and other forms
of pollution by various industries. The density of the population, especially in coastal areas, has
added to increase the pollution of the marine environment, coastal degradation and the reduction
of marine biological biodiversity. Furthermore, the magnitude of the impact of pollution has a
trans-boundary effect, requiring the effort of the international community. Many conventions
have been ratified by many countries in the world to deal with these issues in order to protect the
ocean environment. Some these conventions are now presented, in particular in terms of the

obligations of the State Party.

2.1. United Nations Convention on the Law of the Sea

Part XII of UNCLOS has 45 articles divided into 11 sections concerning the rights and
duties of all States in the protection and preservation of the marine environment. This indicates
that the protection and presentation of the marine environment consider a significant issue, and
all States have the duty to protect the ocean environment in general and marine areas within

national jurisdiction, in particular to achieve sustainable development.

In the first place, the sovereign right of States to exploit natural resources is connected
with the duty to protect and preserve the marine environment.”All measures consistent with
UNCLOS, that are necessary to prevent, reduce and control the pollution of the marine
environment from any source, shall be taken by States in accordance with their abilities as well
as the harmonization of their policies in this connection.?® Furthermore, while States conduct the
activities in their marine areas, they shall take all measures necessary to ensure that their
activities do not cause pollution to other States and that pollution arising from incidents
negatively affect areas beyond their national jurisdiction.?” Moreover, States have to ensure that

while they take measures to prevent, reduce and control pollution of the marine environment

2 Article 16, paragraph 2, UNCLOS.
% Article 193, UNCLOS.

% Article 194, paragraph 1, UNCLOS.
2" Article 194, paragraph 2, UNCLOS
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UNCLOS also requires States shall take necessary measures to protect and preserve rare
or fragile ecosystems as well as the habitat of depleted, threatened or endangered species an

other forms of marine life.®

Furthermore, the cooperation among States or through competent international
organization in studies, research programmes and exchange of information and data acquired

about pollution of the marine environment is provided for in the UNCLOS.*

2.2 Other conventions

In the effort to protect and preserve the marine environment, UNCLOS not only
provides for the general obligations of States but also relies on other conventions to regulate in
more detailed duties of member States to deal with various sources of pollution. The section

below presents some of those conventions.*®

2.2.1. International Convention for the Prevention of Pollution from Ships

The International Convention for the Prevention of Pollution from Ships (MARPOL)
was adopted on 2 November 1973. This is the main international convention providing for
prevention of pollution of the marine environment from the operation and accident of ships. The
Protocol of 1978 relating to MARPOL, which absorbed the Convention, entered into force on 2
October 1983. As a result of the modification, this instrument is called MARPOL 73/78. In 1997,
a Protocol was adopted to amend the Convention and a new Annex VI was added which entered
into force on 19 May 2005. Viet Nam ratified this Convention on 29 August 1991 (including
Annex | and I1).

The Parties of the Convention give effect to the provisions of the Convention and those
Annexes to which they are Parties in relation to all ships entitled to fly their flags, and ships not
entitled to fly the flag of a Party. These ships include those operating under the authority of a
Party except warship, naval auxiliary or other ships owned or operated by a State. The
Convention aims to prevent the pollution of the marine environment by the discharge of harmful
substances or effluents containing such substances in contravention with the Convention®. The

Authorities of the Party of the Convention are in charge of issuing the certification in accordance

¥ UNCLOS, Article 194, paragraph 5.
*UNCLOS, Article 200.

®UNCLOS, Atrticle 237.

36
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with the regulation of the Convention for the ships flying their flag, which shall be accepted by
the other Parties for all purposes covered by the Convention. In addition, the Convention requires

not only the ship to hold such certificates, but also be inspected by the Authority at any seaport.*’

Furthermore, the Protocol of 1978 includes two Protocols (I and Il) providing the
obligation of Parties in reports on incidents involving harmful substances and procedures to be
followed in Tribunal proceedings. The master or other person being in charge of any ship
involved in an incident referred to as discharge of oil or of noxious liquid substances or harmful
substances or other serious circumstances by ships shall report the particulars of such an incident

without delay to the fullest extent possible in accordance with the provisions of the Protocol®.

The Six Annexes to MARPOL 73/78 covers criteria, standards and measures to be
undertaken by ships to prevent the pollution of the marine environment caused by various
substances and their discharge from ships. While Annex | covers regulations for the prevention
of pollution by oil, Annex 1l regulates the control of pollution by noxious liquid substances in
bulk. Annex 111 concerns the prevention of pollution by harmful substances carried by sea in a
packaged form, and Annex 1V, V and VI provide the regulations preventing the pollution caused

by sewage, garbage and air pollution from ships respectively.

2.2.2. Convention on the Control of Trans-boundary Movement of Hazardous Wastes and their
Disposal

Another convention contributing to preventing the pollution of the marine environment,
especially trans-boundary movement and their disposal is the Basel Convention on the Control of
Trans-boundary Movement of Hazardous Wastes and their Disposal (Basel Convention) adopted
on 22 March 1989. This Convention was developed to deal with the increased amount of
industrial hazardous waste generated and the discharge of such waste, in order to protect human

health and the environment including the negative effect to the ocean.

Aware of the risk of damage to human health and the environment caused by hazardous
waste and other waste and its trans-boundary movement®, the Basel Convention was adopted on
22 March 1989 in Basel, Switzerland. The main objective of the Basel Convention is to enhance

control of trans-boundary movement of hazardous waste and other waste to protect human health

¥ MARPOL Convention 1973, art.5
®protocol I: Provisions concerning Reports on Incidents Involving Harmful Substances, art | and I1.
39
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and the environment from the risks arising from the negative impact of such waste. Hazardous
waste is defined under the Basel Convention on basis of its composition, characteristics and
origin as well. Other waste such as household waste and incinerator ash is also covered in this

Convention.

There are various obligations of States in the effort to control the trans-boundary
movement of hazardous waste. The definition of hazardous wastes under national legislation in
accordance with Annexes I, and Il is the first requirement after becoming a Party of the
Convention, and has to be informed the Secretariat of the Convention.®® States also exercise their
rights to prohibit the import and export of hazardous waste or other waste*. Furthermore, States
have duties to take the appropriate measures through bilateral, multilateral and regional

cooperation and others to control and manage trans-boundary hazardous waste and other wastes.

2.2.3. Convention on the Prevention of Marine Pollution by Dumping of Waste and Other
Matters

The ability of the oceans to cope was taken for granted, providing that the waste was dumped
sufficiently far from land. By the early 1970s millions of tonnes of waste were being dumped
into the oceans each year, and there seemed to be very few controls over how it was carried out.
Many countries began to grow concerned about the wisdom of using the sea as an uncontrolled

rubbish dump. It was widely felt that something should be done.*

In this regard, international conventions have established the binding obligation for
their member state parties. To complement the provisions in UNCLOS under article 210 and
216, the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matters (London Convention) contributes to the prevention and control of marine pollution
caused by the dumping of waste. This Convention was adopted on 13 November 1972 and
entered into force on 30 August 1975, and a Protocol was approved in 1996. Currently, there are
87 State Parties to this Convention and 42 Parties to the Protocol. Viet Nam has been considering

ratifying to this Convention for the benefit of its marine environment.

“*Basel Convention, art.3.
“'Basel Convention, art.4.
“2 Maritime Knowledge Centre, IMO, Origins of the London Convention, pp1.
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“Dumping” under this Convention is defined as the deliberate disposal at sea of waste
or other matters from vessels, aircraft, platforms or other man-made structures at sea or the

deliberate disposal at sea of vessels, aircraft, platform or other man-made structures.”

The Convention requires Parties to prohibit dumping of any waste or other matter listed
in Annex I; the list of waste and other matter in Annex Il requires the prior special permission of
competent national authorities and the dumping of all other waste or matter requiring a prior
general permit. The 1996 Protocol restricts all dumping except for a permitted list (which still

require permits).

To carry out dumping, the Contracting Parties should assign an appropriate authority
for the issue of permits and keep records of the nature and quantities of all matter permitted to be
dumped including the location, time and method of dumping, as well as monitor individually or

in collaboration with other Parties and competent international organizations.*

In the process of consideration for the issuance of permits for the dumping of matter at
sea, the Convention provides criteria, taking into account Annex Ill. Furthermore, the competent
authorities of Parties should keep a register of vessels or aircrafts loading the waste for dumping

in their territory or flying their flag®.

To implement effectively the prevention and control of the dumping of matter at sea, the
Convention promotes each Party in individually or in collaboration with the Organization*® and
other international bodies to train scientific and technical personnel; the supply of necessary
equipment and facilities for research and monitoring; the disposal and treatment of waste and

other measures to prevent or mitigate pollution caused by dumping.*’

15



seriously decreasing amount of biodiversity on the earth, involving a vast number of marine
species. For example, in the South China Sea, around 80% of mangrove bordering the Gulf of
Thailand has been lost*; in China, in the period 1990-2000, the mangrove area lost was 21,100
ha, an average of 4.71% per year. CBD, which was a result of the United Nations Conference
on Environment and Development in Rio de Janeiro Brazil in 1992, is an international binding
instrument for the conservation and sustainable use of biological diversity. The Convention
was opened for signature on 5 June 1992 at the United Nations Conference on Environment
and Development. It entered into force on 29 December 1993, and currently has 193 Parties

currently. Viet Nam became a State Party of this Convention on 16 November 1994.

There are three main objectives of the CBD, which are the conservation of biological

diversity, the sustainable use of

16






conservation and sustainable use of biological diversity, where necessary through the

appropriate international and national institutions>.

In the relationship with UNCLOS, BDC provides Contracting Parties shall implement
this Convention with respect to the marine environment consistently with the rights and

obligations of States under the law of the sea.”

3.2. The United Nations Framework Convention on Climate change
The negative impacts of climate change increase every passing day, such as storms

intensifying, the length

18



change, to ensure that food production is not threatened and to enable economic development to

proceed in a sustainable manner.®

To achieve these objectives, Parties commit to develop, publish and make available
national inventories of anthropogenic emissions by sources and removals by sinks of all GHG,
and adopt national policies and take corresponding mitigation measures, by protecting, and
enhancing greenhouse gas sinks and reservoirs.*and InoptTo-37 . n an4 603.D0.0005 Tc0.23u-19.0 T5 31
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take into account different socio-economic contexts, and cover all relevant sources, sinks and

reservoirs of greenhouse gases and adaptation, and comprise all economic sectors.*

In terms of cooperation, all Parties, taking into account their common but differentiated
responsibilities and their specific national and regional development priorities, objectives and
circumstances, shall promote and cooperate in scientific, technological, socio-economic and
other research, systematic observation and development of data archives related to the climate
system. This is intended to further the understanding and to reduce or eliminate the remaining
uncertainties regarding the causes, effects, magnitude and timing of climate change and the
economic and social consequences of various response strategies. In addition, Parties shall
promote and cooperate in the full, open and prompt exchange of relevant scientific,

technological, technical, socio-
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1. Marine environmental protection
1.1. Marine pollution control - United States of America

The United States of America (USA) has enacted a number of acts to control and prevent
all aspects of water pollution, including marine pollution, such as the Clean Water Act (CWA),
the Marine Protection, Research, and Sanctuaries Act (MPRSA), the Oil Pollution Act, the
Coastal Zone Management Act, the Safe Drinking Water Act, etc. This section analyses three

issues: marine pollution control, ocean dumping and coastal zone management.

The Federal Water Pollution Control Act, which was enacted in 1948, is known as the
basis of the CWA. In 1972, it was significantly reorganized, expanded and renamed the CWA.
The CWA provides for discharges of pollutants into USA waters, and water quality standards.

The scope of this Act is to cover USA waters both inland and in marine areas.

The objective of this Act is to restore and maintain the chemical, physical, and biological
integrity of the USA’s waters.®” To achieve this objective, the Act provides various tools to
control and prevent water pollution. The control of water pollution based on water quality
standards is a fundamental approach. The Act provides that the discharge of any pollutant by any
person shall be unlawful except if a permit is issued by the competent authorities, according to
the Act.?® It requires more stringent limitations, including those necessary to meet water quality
standards, treatment standards, or schedule of compliance, established pursuant to any State law
or regulations.®®

The Act regulates the effluent limitations of pollutants for categories and classes of point
sources, other than publicly owned treatment works, which: (i) shall require application of the
best available technology economically achievable for such category or class, which will result
in reasonable further progress toward the national goal of eliminating the discharge of all
pollutants, as determined in accordance with regulations issued by the Administrator pursuant to
the Act, which such effluent limitations shall require the elimination of discharges of all
pollutants if the Administrator finds, on the basis of information available to him, that such
elimination is technologically and economically achievable for category or class of point sources

as determined in accordance with regulations issued by the Administrator; or (ii) in the case of

S"CWA, Sec. 101, (a).
8CWA, Sec. 301, (a).
®CWA, Sec. 301 (b) (C).

21



the introduction of a pollutant into publicly owned treatment works which meets certain
requirements, shall require compliance with any applicable pretreatment requirements and any
other requirement under section 307 of the Act.

In order to achieve the objective of this Act, any water quality standard applicable to

22



esthetics, and recreation which may be expected from the presence of pollutants in any body of
water, including ground water; (B) on the concentration and dispersal of pollutants, or their
byproducts, through biological, physical, and chemical processes; and (C) on the effects of
pollutants on biological community diversity, productivity, and stability, including information
on the factors affecting rates of eutrophication and rates of organic and inorganic sedimentation
for varying types of receiving waters.

Total maximum daily load is a component of importance in the process of water quality
control. In Section 303, (d)(1)(A), the Act requires that each State shall identify those waters
within its boundaries for which the effluent limitations required are not stringent enough to
implement any water quality standard applicable to such waters. The State shall establish a
priority ranking for such waters, taking into account the severity of the pollution and the uses to
be made of such waters. Moreover, each State shall establish for the waters identified and in
accordance with the priority ranking, the total maximum daily load, for those pollutants, which
the Administrator identifies according to the regulation of the Act’™® as suitable for such
calculation. Such load shall be established at a level necessary to implement the applicable water
quality standards with seasonal variations and a margin of safety which takes into account any
lack of knowledge concerning the relationship between effluent limitations and water quality.”

Furthermore, under Section 303, d, (3), for the specific purpose of developing
information, each State shall identify all waters within its boundaries which it has not identified
and estimate for such waters the total maximum daily load with seasonal variations and margins
of safety, for those pollutants which the Administrator identifies under regulation of this Act’® as
suitable for such calculation and for thermal discharges, at a level that would assure protection
and propagation of a balanced indigenous population of fish, shellfish and wildlife.”’
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assess the impact of application’s activity to the environment, shall be required considerations of
both context and intensity.

In this context “significant impact” means that the significance of an action must be
analyzed in several contexts such as society as a whole (human, national), the affected region,
the affected interests, and the locality. Significance varies with the setting of the proposed action.
For instance, in the case of a site-specific action, significance would usually depend upon the
effects in the local area rather than in the world as a whole. Both short- and long-term effects are
relevant.”

In term of intensity, this refers to the severity of impact. Responsible officials must bear
in mind that more than one agency may make decisions about partial aspects of a major action.
The following should be considered in evaluating intensity: (1) Impacts that may be both
beneficial and adverse; a significant effect may exist even if the Federal agency believes that on
balance the effect will be beneficial; (2) The degree to which the proposed action affects public
health or safety; (3) Unique characteristics of the geographic area such as proximity to historic or
cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically
critical areas; (4) The degree to which the effects on the quality of the human environment are

likely to be highly controversial; (5) The degr
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1.2. Ocean dumping — United States of America

The CWA and the MPRSA are two USA acts regulating the dumping of pollutantsinto
marine areas. Section 404 of the CWA provides for permits for dredged or fill material into
navigable waters™ at specified disposal sites, and its scope is to cover territorial sea and inland
waters. MPRSA regulates (1) the transportation by
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Concerning the materials for dumping, any material transported into the United States
ocean waters for the purpose of dumping is prohibited, except material authorized by a permit
complying with the provisions of the Act®. In relation to radiological, chemical, and biological
warfare agents, high-level radioactive waste, and medical waste, no permit may be issued®.

Other materials may have a permit for dumping, except dredged spoils material .2

Areas for consideration of dumping sites in US ocean waters are waters of the open seas
lying seaward of the base line from which the territorial sea is measured, as provided for in the

Convention on the Territorial Sea and the Contiguous.

The Federal Agencies responsible for the implementation of the Act are the
Environmental Protection Agency (EPA), the U.S. Army Corps of Engineers, and the Coast
Guard:

The Administrator of EPA may issue permits for the dumping of materials, after notice and

opportunity for public hearings, an
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exploitation; in designating recommended sites.

Designation of dumping sites for certain materials is another duty of the EPA. In
conjunction with the Secretary®’, the EPA shall develop a site management plan for each site
designated based on the conditions of MPRSA.In the case of dredged material disposal sites, the
Administrator, in conjunction with the Secretary, shall develop a site management plan for each
site designated pursuant to this section. Such plans shall include, but not be limited to: a baseline
assessment of conditions at the site; a program for monitoring the site; special management
conditions or practices to be implemented at each site that are necessary for protection of the
environment; consideration of the quantity of the material to be disposed of at the site, and the
presence, nature, and bioavailability of the contaminants in the material; consideration of the
anticipated use of the site over the long term, including the anticipated closure date for the site, if
applicable, and any need for management of the site after the closure of the site; and a schedule
for review and revision of the plan (which shall not be reviewed and revised less frequently than
10 years after adoption of the plan, and every 10 years thereafter).®

The Secretary has the same authority to issue a permit like the Administrator. However,

prior to issuing a permit, the Secretary shall first show the Admi98
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schedule for review and revision of the plan shall not be more than 10 years after the adoption of
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degraded that many were unable to support aquatic life. Passage of the Coastal Zone Management

Act focused attention on eradicating the major sources of water pollution.

Federal officials felt local and State control was the best way to correct pollution problems and
environmental hazards. Therefore, the Act intentionally altered the balance between the Federal

Government and the States, giving the power to the States.*

USA Congress adopted the Coastal Zone Management Act (CZMA) in October 27, 1972
(Public Law 92-583, 16 U.S.C. 1451-1456). The Act has been amended eight times. Realizing
the importance of as well as the threats to coastal zones, the Congress found and declared the
national policy, with the goal to preserve, protect, develop, and where possible, to restore or
enhance, the resources of the Nation’s coastal zone for present and succeeding generations; to
encourage and assist the States to exercise effectively their responsibilities in the coastal zone
through the development and implementation of management programs to achieve wise use of
the land and water resources of the coastal zone, giving full consideration to ecological, cultural,
historic, and esthetic values, as well as the needs for compatible economic development; and to
encourage the preparation of special area management plans, the participation and cooperation
with and among the appropriate Federal, State and local agencies, and international
organization.®

The establishment and implementation of management program at State level is a core
contentof coastal zone management. The Section 305 requires any coastal State, which has
completed the development of its management

% for review and approval.
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with local governments, interstate agencies, regional agencies, and areawide agencies within the
coastal zone to assure the full participation of those local governments and agencies in carrying

out the purposes of the Act; except that the Secretary shall
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protect the marine environment. It is designed to assist States in taking actions individually or
jointly within their respective policies, priorities and resources, which will lead to the prevention,

reduction, control and/or elimination of the degradat
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health of the marine system. It affects ecological processes, public health and social and

commercial use of marine resources*®.

There are some main challenges in Australia in terms of land — based activities damaging
the marine environment. Australia’s coastal zone is approximately 36,000 kilometres long. More
than 86 per cent of the Australian population now live within 50 kilometres of the coast and
many millions of Australians and international tourists visit coastal areas regularly. Currently,
about a quarter of Australia’s population lives on the coast outside capital cities where the

population growth is currently 60 per cent above the national average'®.

Furthermore, catchment degradation, for example, the majority of the Western Port
catchment in Victoria’s south, is used for irrigated pasture and intensive horticulture. Drains
have been constructed and mangroves removed to reclaim land for farming. As a result,
increased sedimentation and high turbidity along with inputs of nutrients, herbicides and
pesticides have been associated with a loss of 70 per cent of sea-grass cover in the Western Port
since the 1970s.”" In addition, the coastal development and industrial development pose a

significant risk to the marine environment.

To cope with this problem, Australia’s National Programme of Action for the Protection
of the Marine Environment from Land-based Activities (Australia’s NPA) was issued in 1995.
The NPA clarifies challenges for Australia such as catchment degradation, coastal development
causing a wide variety of pollutants, industrial development concentrated on the coastline
leading to a high level of metal pollution'®. From these, the NPA defines Australia’s actions to

address land based activities.

Firstly, Australia’s collective response to the challenges posed by land-based sources of
marine pollution, endorsed by the Council of the Australian Government’s Natural Resource
Management Ministerial Council, is categorised into 5 levels at national scale, bilateral scale,

single jurisdiction scale, loca
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Small Island Developing States and Countries which include islands take action in
different ways to retain healthy habitats as well as marine biodiversity. While some countries
include this in their policy of coastal areas, in some case studies, islands have separate policies
due to their characteristics. This section presents the experience of China and the Republic of
Korea in the area of protection of marine biodiversity for sustainable development, especially
uninhabited islands.

2.1. China

To protect the biological diversity and environment of islands, China approved the Island
Protection Law in 2009 (China Island Protection Law). This Law focuses on protecting the
ecosystems of islands and their surrounding waters, rationally developing and exploiting the
natural resources of islands, and promoting sustainable economic and social development™®. An
island defined under this Law is a naturally formed area of land, surrounded by water, which is
above water at high tide, including inhabited and uninhabited islands. Beside the general
provisions for management of both inhabited and uninhabited islands, there is a specific

management mechanism to protect the ecosystems of uninhabited islands.

The sustainable development and protection of the ecosystem of islands is regulated as a
principle, and is the responsibility of all levels of authority."**Enhancing the awareness of the
public as well as competent authorities in this work is considered an important factor.
Furthermore, the Island Protection Planning is a key element in order to protect the ecosystem
and develop sustainably in terms of economics, based on the principle of advantages for the
ecosystem of islands and waters surrounding. Elements such as natural resources and
environment status shall be taken into account during the process of the Planning. The
engagement of the public in the planning is also regulated in this law, which requires the
involvement of the public ideas before promulgating.**®> This planning is the foundation for all

decisions concerning exploitation and protection of ecosystems of islands.*®

In addition, this Law regulates the establishment and management of the database of

islands as well as conducting investigation and assessment of natural resources of islands is

113 China Island Protection Law, art.1.
Y4China Island Protection Law, art.3.
“5China Island Protection Law, art.8.
18China Island Protection Law, art 11, 12.
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regulated by. To ensure the effective management, the Law regulates also the inventory and the

name of islands.*’

In terms of biodiversity conservation of islands, the States prohibit some activities
damaging the ecosystem such as exploiting coral reef and sea-grass, cutting mangrove forests.
Furthermore, the State encourages people to bring benefits to the ecosystem like fresh water

resources preservation and scientific research**®,

In virtue of the characteristics of uninhabited islands, the Law regulates specific
provisions to protect and manage natural resources and the environment. The jurisdiction over
management of uninhabited islands under the Chinese marine areas lies with the State, in
particular the State Oceanic Administration."®The use of natural resources of uninhabited islands
is strictly managed. All activities on these islands require permits from competent authorities,
which is conformity with the Planning. Waste arising from the use of uninhabited islands

requires treatment before discharging into the environment.*®
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in 2006 as a part of a national eco-network across the Korean Peninsula to maintain the
connectedness of ecological patches.

To preserve the natural ecosystem of such islands, South Korea has investigated and
assessed the characteristics of islands. Ecological surveys were carried out on 705 out of 2,700
islands from 1998 to 2006. As a result, the government selected 158 islands (10.125) with
outstanding ecology as Special Islands adding 47 islands in 2000, 79 in 2002, 9 in 2003, 18 in
2004, and 5 in 2007 respectively. As for the regional distribution, Jeollanam-do Province that
prides itself on having the largest number of islands in Korea including uninhabited islands,

registered 60 Special Islands followed by Gyeonsangnam-do Province and Incheon.*®

Therefore, there are 158 Special Islands, including Dokdo, designated and managed
based on the Specific Act on Ecosystem Preservation in the Island Areas Including Dokdo. South
Korea approved this Act on 28 July, 2011. The main aim of this Act is to preserve the natural
environment including various natural ecosystems, topography or geology of specific islands in
order for the entire nation to live a healthy and pleasant life in a clean natural environment in the

present and in the future.'??

Special islands under the Act are the uninhabited islands and islands with limited
residents where the natural ecosystem, landscape and geology are unique and worthy of
protection’?®, The Act authorizes the Ministry of the Environment to designate special islands
based on criterion such as islands having an excellent in natural landscape; necessary for the
preservation of water resources, fossils, rare animals/plants, endangered species, and other
indigenous species of Korea; worthy of preservation as a habitat or destination of wild animals;
ecological importance as a natural forest. Meanwhile, to carry out this work, the Minister of the
Environment shall consult with the head of the relevant central administrative agency and the
head of the city/governor, who has jurisdiction over the island. The Ministry of the Environment
consultation with such agencies and consistent with the Act has the right to cancel or reduce the

designation of a specific island.**

12156 at: http://www.paforum.or.kr/area/area.html?cate_idx=31

122gpecific Act on Ecosystem Preservation in the Island Areas Including Dokdo, Art 1.
12gpecific Act on Ecosystem Preservation in the Island Areas Including Dokdo, art 2, par 1.
124gpecific Act on Ecosystem Preservation in the Island Areas Including Dokdo, art 4.
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To achieve the aim of the Act, the Ministry of the Environment, consulting with the head
of the relevant central administrative agency, shall establish a Basic Plan for preserving specific
islands every 10 years. The Basic Plan shall include the basic direction for the preservation of the

natural ecosystem and matters pertaining to the preservation of the natural ecosystem.'?

Furthermore, preliminary and in-depth investigation is an important duty of the Ministry,
which supplies basic information for the designation of special islands, in addition to the

establishment of the Basic Plan.'?®

The Act also provides for the restricted activities, permitted activities and the activities
banned in special circumstances. The restricted activities can damage the natural ecosystem of
special islands. They are the creation or extension of buildings or structures; cultivation,
reclamation, or dredging; construction of a housing site, change of land character, and division of

land; reclamation of public water surface; lumb
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that a climate policy that mainstreams the ICM framework through risk assessment, contingency
plans and integrated land and sea use planning is timely. Integrated Environmental Impact
Assessments are also now more relevant, given that knowledge of cumulative impacts of
development and proper land and coastal use planning can be integrated into risk reduction. A
network of marine protected areas (MPAS) under an ICM governance framework can promote
ecological resiliency, protect biodiversity and decrease social vulnerabilities?.

Australia is a stark example of the application of ICM, as one of the important tools to

adapt with climate change.

“Planning for climate change will change how we ru