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COMMENTS FROM KENYA

The principle of universal jurisdiction is classically defined as 'a legal principle
allowing or requiring a state to bring criminal proceedings in respect of certain
crimes irrespective of the location of the crime and the nationality of the
perpetrator or the victim';' The rationale behind it is based on the notion that
'certain crimes are so harmful to international interests that states are obliged to
bring proceedings against the perpetrator, regardless of the location of the
crime and the nationality of the perpetrator or the victim'. Universal jurisdiction
allows for the trial of international crimes committed by anybody, anywhere in
the world. '2

There are aspects of the principle of universal jurisdiction- such as the
compatibility of the ICC statute with constitutional provisions to the immunity of
Heads of State and amnesty laws - that have been considered recently.
Buttressed by the aut dedere aut judicare principle, States have increasingly
implemented the principles of universal jurisdiction and complementarity in a
more systematic and concrete manner through their national legislation.

The preamble to the ICC Statute contains the universal jurisdiction principle: (aut
dedere aut judicare principle) which provides:

'Affirming that the most serious crimes of concern to the international
community as a whole must not go unpunished and that their effective
prosecution must be ensured by taking measures at the national level and by
enhancing international cooperation' (para. 4); (universal jurisdiction) 'Recalling
that it is the duty of every State to exercise its criminal jurisdiction over those
responsible for international crimes' (para. 6); (principle of complementarity)
'Emphasizing that the International Criminal Court established under this Statute
shall be complementary to national criminal jurisdictions' (para. 10).
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There are basically three necessary steps to get the principle of universal
jurisdiction working: the existence of a specific ground for universal jurisdiction, a
sufficiently clear definition of the offence and its constitutive elements, and
national means of enforcement allowing the national judiciary



Section 8 (2) then bestows competent jurisdiction on the High Court of Kenya. It
provides that "A trial authorised by this section to be conducted in Kenya shall




