


Chapter X: Identification of customary international law 

Mr. Chairman, 

At the outset, allow me to take this opportunity to commend the Special 
Rapporteur, Sir Michael Wood, for the high quality of his second report which 
provides clear guidance to the internm
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interrelationship between treaties and custom, as well as general principles of law 
and custom, namely on the issue of how such a general principle might evolve 
into a customary rule of international law. The Commission might also, when 
dealing with the 'persistent objector' subject, shed some light on the so-called 
'general principles of international law', considered by some authors as rules valid 
for all States, irrespective of their attitude during the process of their formation. 

Another point we wish to make is that even if international courts and tribunals do 
not generate 'general practice' for the purpose of identification of customary 
international law, any acceptance on their part of the existence of a customary 
international law rule meets with respectful consideration by States, which also 
consider such findings as an authoritative formulation of the content of such a 
rule. We consider that this indirect but decisive normative influence of 
international case law should be further considered in the upcoming work of the 
International Law Commission and somehow reflected in the commentary, 
preferably under draft conclusion 4 [3], as it pertains to the identification of both 
elements of international custom. 

Finally, we look forward to the future consideration by the Special Rapporteur of 
the normative practice of international organizations in the field of customary law 
and we fully subscribe to the remarks of the European Union regarding the 
important role, in this respect, of regional integration organizations. Moreover, we 
are of the view that the issue of 
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heritage provided in article 2 of that Convention suggests that the matter will be 
further considered in her subsequent reports. We therefore welcome this approach. 

The preliminary report presents a series of basic principles of international 
environmental law which are candidates for continued application during armed 
conflict. In this context, the relevance of some of these can hardly be questioned. 
This is the case, among others, with the precautionary principle, given that 
provisions of international humanitarian law, such as article 53, par.3 of the 
Additional Protocol I, incorporate a precautionary approach. In contrast, the 
applicability of the sustainability principle is less obvious and deserves careful 
examination. 

Regarding the analysis of the obligation of prevention, it should be kept in mind 
that it is a due diligence obligation stemming from the much broader no-harm 
rule, encompassing also obligations of much 



study of relevant domestic and, in particular, constitutional provisions, it should 
be recalled that the decision to provisionally apply a treaty also depends on the 
national legal requirements of the State concerned. For this reason, one can find in 
treaty practice provisions stating that the Contracting States shall apply 
provisionally an international agreement only to the extent permitted by their 
respective national legislation. 

In the view of this delegation, reliance on 
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