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Mr Chairman 

Thank you for affording us the opportunity to share some thoughts on the 
agenda item "Expulsion of Aliens." The Commission's work on the Draft 
Articles on the Expulsion of Aliens has within the relatively short time of a 
decade since inclusion on the programme of work during the fifty-sixth 
session in 2004, borne fruit in the adoption of both the Draft Articles and 
the commentaries thereto by the Commission, and its submission to the 
General Assembly. This is the result of the unfailing hard work of the 
Special Rapporteur, Mr Maurice Kamto, ably supported by· the Drafting 
Committee. A special word of appreciation must therefore be addressed to 
Mr Kamto and the members of the Drafting Committee. Their work has laid 
a firm foundation for the elaboration of a convention based on the Draft 
Articles, which are formulated in concise and clear terms. This structured 
approach taken in the drafting will be of great benefit when negotiations for 
a convention commence in due course. 

Mr Chairman 

Migration is a world-wide phenomenon and affects all continents and most 
communities, resulting in the presence of foreign nationals on the territories 
of States, which, in some cases, requires that such people then need to be 
expelled. However, this must be done within the parameters of a proper 
legal framework, both in international law and within the domestic law of the 
State concerned. In this respect, we note that the Draft Articles to a large 
extent follows the contours of South African law as it has developed since 
the introduction of the South African Constitution and Bill of Rights in 1996 
and of its domestic legislation, notably the Immigration Act (Act 13 of 2002), 
the Extradition Act (Act 67 of 1962, as since amended) and the Refugees 
Act (Act 130 of 1998). 
The values of respect for human dignity and the human rights of aliens in 
Draft Article 13 and the prohibition of discrimination in Draft Article 14, are 
central pillars of South 



penalty shall not expel an alien to a State where the alien has been or may 
be sentenced to a death penalty, unless an assurance has been obtained 
that the death penalty will not be imposed or, if imposed, will not be carried 
out, which has been interpreted as an obligation in South African law in the 
decision by the Constitutional Court in Mohamed v President of the. 
Republic of South Africa (2001) and subsequent cases before the courts. 

Mr Chairman 

We are on record that we are of the view that the specific provisions 
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However, as with all rights, there exists concomitant duties. This holistic 
approach of the Draft Articles obliges the 





obligation as it may have limited resources at its disposal, and as a result 
thereof should only be expected to take "appropriate measures" that are, in 
its discretion, suitable in the circumstances in order to ensure compliance 
with the Draft Articles as a whole. 

Secondly, upon perusal of the Draft Articles in their entirety, it becomes 
patently clear that no external assistance 
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prohibition of racial discrimination, probably very few international lawyers 
will be able identify jus cogens norms and motivate why such norms should 
be considered as jus cogens. Considering the importance and potential 
consequences of jus cogens norms to the international legal order, having 
clarity on the functioning, content and consequences of jus cogens norms 
will be beneficial to all States, international organizations and other 
interested parties. In our opinion, the biggest value of the ILC's study of jus 
cogens will lie in the identification of the requirements for a norm to reach 
the status of jus cogens and the effects of a jus cogens norm on 
international obligations. 

Mr Chairman 

The value of this new topic to States lie precisely in the current nebulous 
nature of jus cogens. As rightly indicated in the Annex to the Report on the 
ILC that describes this topic, jus cogens norms are, more and more 
frequently, being invoked in international legal disputes. And just because, 
in the cases that have so far been heard by the ICJ, States have agreed on 
the jus cogens nature of a norm relevant to the dispute, does not mean that 
the concept of jus cogens is a simple one. The value of this topic lies not 
only therein that States will have the tools to determine which norms have 
reached the status of jus cogens, but also in the fact that States will have 
the tools to determine which norms have not reached the status of jus 
cogens. This will bring much needed certainty to this field - certainty which 
will be welcomed by international lawyers and which will assist lawyers and 
judges within the domestic law domain who may be faced with questions 
on jus cogens and its effect on domestic legislation. 

Mr Chairman 

With regard to the requirements for a norm to reach the status of jus 
cogens,my delegation is specifically interested to hear the ILC's views on 
the interaction between customary international law and jus cogens. Does 
a norm have to rise to the level of customary international law before it can 
rise to the level of jus cogens? Is it even possible for a norm to become jus 
cogens without having been accepted as customary international law? We 
note that the the ICJ in the Belgium v Senegal case stated that the 
prohibition against torture is a jus cogens norm, based cogens? 
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that will, even if it is complete at the time of publication, become incomplete 
over time. In any event, a large number of jus cogens norms will probably 
be identified and discussed in the course of drafting the commentaries on 
the rules identified by the ILC (whether they take the form of draft articles or 
another form altogether), which might make a separate list redundant. 

Mr Chairman 

My delegation has no doubt that this topic complies with the requirements 
to be added to the ILC's programme of work. We wish the ILC all the best 
in its work on this topic, and look forward to receiving its first report on jus 
cogens. 

Mr Chairman 

Let me now turn to the last item "Crimes Against Humanity". South Africa 
notes that the topic on Crimes Against Humanity has been accepted in the 
long term work of the Commission. While we have previously expressed 
some reservations in relation to the topic's inclusion,we remain attentive to 
this important topic and how the work in relation to crimes against humanity 
willprogress. It will be recalled that our initial response to the inclusion of 
the topic, was that it does not reflect the need of States in respect of the 
progressive development of and codification of international law, due to the 
fact that the Rome Statg 13.8 514.01 372.96 T
13.8 0 as 

t h a - 0 . 0 j  
 2 4
t h 2  T j  2 4

t

o

 

4

u

s

i

o

n

 

2

4

t h 3 7 9  4 1 j  2 4

a

n

3

9

8

.

8

T

j



2

4

t h e  

r e s  






