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treaty's parties (and not just those present at the COP). However, these results are by far the 
exception, not the rule, with regard to the activities of COPs. We believe that it is important that 
the fairly general language of draft Conclusion 10 be modified to indicate that these results are 
neither widespread nor easily demonstrated. 

Mr. Chairman, before concluding, the United States would like to make a related comment about 
the Special Rapporteur's pending requests to States regarding whether the practice of an 
international organization may contribute to the interpretation of a treaty and whether 
pronouncements or other action by a treaty body give rise to subsequent agreements or 
subsequent practice relevant for the interpretation of a treaty. The United States looks forward to 
providing information to the Special Rapporteur on both of these issues. For now, we note that 
this project is concerned with subsequent agreements and subsequent practice as they relate to 
the rules set forth in the 1969 Vienna Convention and not the 1986 Vienna Convention. As such, 
for this project it is only the States parties to a treaty that can enter into a subsequent agreement 
or engage in relevant subsequent practice. While it is possible for those parties to act through 
other bodies, like a plenary organ of the international organization or a COP as discussed a 
moment ago, it is the agreement 
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areas where there might be some utility and to prevent the work from straying into areas where it 
might do harm. 
Unfortunately, as is clear from the first report by the Special Rapporteur, 



With respect to immunity ratione materiae, the ILC has drafted an article stating that State 
officials acting as such enjoy immunity from the exercise of foreign criminal jurisdiction. In 
doing so, the ILC has posited that immunity ratione materiae exists and is enjoyed by 
individuals who - according to the definition of "State official" - either represent the State or 
exercise State functions. This definition, as well as the phrase "acting as such," can be 
understood to mean that the acts for which immunity ratione materiae is available are those in 
which a State official either represents the State or - far more broadly - exercises State 
functions. Comment 11 to Article 2( e) says that "State functions" are to be understood to mean 
all the activities carried out by the State. This would appear to express a broad view of immunity 
ratione materiae - subject, of course, to exceptions and procedural requirements. Yet Comment 
15 disclaims that the definition of "State official" has any bearing on the type of acts covered by 
immunity, and the acts covered by immunity are to be taken up at a later date. It will be 
important to resolve this ambiguity. 

The other major areas yet to be addressed are exceptions to immunity and procedural aspects of 
immunity. Very broad immunity can be limited by exceptions or by strict procedural 
requirements. Accordingly, it is apparent that despite the impressive progress made by the 
Commission to date, a great deal of difficult ground remains to be covered. 

We look forward to working with Professor Escobar Hernandez and with the Commission on this 
important and complex topic. 

Thank you, Mr. Chairman. 
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