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Mr. Chairman, 

With regard to the topic "Protection of the environment in relation to armed conflicts", 
the Austrian delegation welcomes the a 257b810016 Tc
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states. Consequently, to remedy this shortcoming, "agreements", in the context of this draft 
principle, has to be understood in a broad way or to be replaced by another expression. 

The wording of the commitment under draft principle 17 on "remnants of war at sea" is too 
broad and unspecific, as the scope of such a commitment depends on the particular status of 
the relevant maritime space where the remnants are located. For instance, any commitment 
to cooperate concerning remnants of war situated in a territorial sea must be seen in the 
context of the rights of the costal state concerned. 

Mr. Chairman, 

I shall now turn to the topic of "Immunity of State officials from foreign criminal 
jurisdiction", which is of great practical relevance and therefore of special interest to my 
delegation. We welcome the fifth report of Special Rapporteur Escobar Hernandez analyzing 
the question of limitations and exceptions to the immunity of state officials from foreign 
criminal jurisdictio·n. In view of the importance of the limitations of the immunity and the 
exceptio·ns to it, we patiently accept that the Commission needs to continue this discussion 
also in its next session. We shall abstain from commenting on the interesting questions of 
theory which were discussed at this year's session, such as the relationship between immunity 
and_jurisdiction, between immunity and responsibility, between state immunity and immunity 
of state officials or between national and international jurisdiction. All these are important 
issues, but we prefer to wait for the results of next year's discussion and shall then offer our 
comment thereon. · 

There is, however, a particular question in this context which we would like to discuss already 
at this point, namely the question whether ~cts of a private nature of a state, acts lure 
gestionis, such as the purchase of prohibited wa'r material, would fall under immunity 
addressed in these draft articles. My delegation has consistently referred to this problem 
during the last years. The definition of an "act performed in an official capacity" as "any act 
performed by a State official in the exercise of State authority" does not make it clear 
whether it comprises also acts of a private nature. Is "state authority" only authority lure 
imperil or does it comprise the full range of activities attributable to a state, including acts of 
a private nature? The national laws quoted in the report of the Special Rapporteur contain 
different solutions, since some of them do not recognize immunity for acts of a private 
nature while others do. The report of the Commission seems to exclude acts lure gestionis 
from immunity, obviously assuming that state authority only means sovereign authority, as 
state authority is understood in the United Nations Convention on Jurisdictional Immunities 
of States and Their Property. However, the absence of the qualifier "sovereign" in draft article 
2 (f) does not necessarily lead to this interpretation. Paragraph 3 of the commentary on this 
provision, which refers to the link between the act and the state, also does not shed sufficient 
light on thi's issue. 

The Special Rapporteur courageously proposed a draft article 7 on exceptions to immunity, 
addressing in particular so-called international crimes. My delegation accepts the idea of 
restricting immunity in certain criminal proceedings. However, we also have to consider that 
such restrictions can be abused for political and other, even fraudulent, purposes. Therefore, 
restrictions of immunity, if provided for certain crimes, should be combined with an 
international mechanism aiming at the prevention of such abuse. Such a mechanism, to be 
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set up in the future Convention on the Immunity of State 



between provisional application and its democratic legitimation according to the internal law 
of each individual state. 
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