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Chapter V: Protection of the environment in relation to armed conflicts 

Protection of the environment in relation to armed conflicts 

Mr. Chairman, 
I will first address the topic of the protection of the environment in relation to 

armed conflicts and please allow me to express my appreciation for the three reports 
produced so far by the Special Rapporteur Ms. Marie Jacobsson. Those reports, to­
gether with the draft principles and commentaries thereon provisionally adopted so far 
by the Commission, have paved the way for a pragmatic analysis of the subject by the 
next Special Rapporteur and provide a solid basis for the future work of the Commis­
sion on this issue. 

On the scope of the topic, we support the suggestion of the Special Rapporteur 
Ms. Jacobsson, as well as of other members of the Commission, to consider also the 
issue of environmental protection during military occupation. One has just to recall 
that military forces retreating from an occupied territory have had occasionally re­
course to the highly detrimental policy of scorched earth, as it has been the case with 
oil wells set on fire by Iraqi troops during their retreat from Kuwait. 

In addition, and although, according to the Commission, "the draft principles 
are aimed at applying to all armed conflicts"1, it is not clear to what extent some of 
them which refer only to States, as it is the case of principle 5, apply to non­
international armed conflicts. 

Draft principle 2 should, in our view, be slightly rephrased, given that preven­
tive measures should 



We also believe that the Commission should provide guidance on the meaning of the 
threshold of "widespread, long-term and severe damage" 



is ongoing, has already caused and might cause further tensions between States, thus 
threatening the stability of inter-State relations. We, also, invite the Commission to 
proceed so in the context of its dual mandate consisting not only in codification but 
also in the progressive development of international law. 

Mr. Chairman, 

We fully concur with the conclusion reached by the Special Rapporteur that it 
is not possible to determine, on the basis of established State practice and interna­
tional case-law, the existence of a customary rule allowing for exceptions or limita­
tions to immunity ratione personae, or even to identify a trend in favour of such a 
rule. 

With respect however the Rapporteur's conclusions on exceptions to immu­
nity ratione materiae, our position would necessarily have to be more nuanced. In­
deed, we think that some methodological concerns raised by some Commission 
Members, mainly those relating case-law, cas8
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Taking into account that the Commission is expected to take action on the 
draft guidelines provisionally adopted by the Drafting Committee at its next session, 
we will restrict at this point our comments to draft guideline 10 on internal law and 
the observation of provisional application of all or part of a treaty, which is proposed 
by the Special Rapporteur in his fourth report. 

While we agree, in principle, that provisional application should not be in­
voked by a State as justification for its failure to comply with its treaty obligations, 
we nevertheless consider that draft conclusion 10 is narrowly formulated, insofar as it 
does not take due regard of what actually may occur in practice. Indeed, there are 
situations where recourse to provisional application relies on a treaty provision, which  Tm T m  Tmw9639 0 0 11.2 226.68 59358.10( Tm) Tj
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