


2. With regard to draft Article 5, Malaysia notes that it imposes a mandatory 

obligation on State parties to criminalize the acts of crimes against humanity under the 

national law. In this regard, Malaysia wishes to highlight that the list of offences 

enumerated under subparagraph 1 of draft Article 3 are partially covered as ordinary 

crimes under the Malaysian Penal Code. 

Mr. Chairman, Mr. 



reiterate its concern that it is premature to conclude that the time is ripe for the adoption 

of new international instrument on the issue of crimes against humanity. 

7. Finally, Malaysia wishes to reiterate its recommendation to the ILC to focus on 

drafting a guidelines or sample of articles relating to Crimes Against Humanity which 

may be adopted or be used as guidance for States in developing domestic legislations 

on Crimes Against Humanity. 

8. Malaysia further reiterates its statement during the 68th UNGA Session which 

was also recorded in the Biog of the European Journal of International Law that the draft 

Articles should be drafted prudently to ensure that any further work on this should not 

overlap with existing regimes, but rather to complement it. 

CHAPTER VIII: PROTECTION OF THE ATMOSPHERE 

Mr. Chairman, 

9. Moving on to the next topic on "Protection of the Atmosphere", Malaysia wishes 

to record our earnest appreciation to the Special Rapporteur, Mr. Shinya Murase for 

having to produce a report on the topic "Protection of the Atmosphere" by studying and 

clarifying the genesis of the protection of atmosphere and the resulting contemporary 

practice on the same. Malaysia understands that the task of clarifying the scope of this 

topic and its subsequent components is indeed a challenge. Moreover, the 

conscientious efforts in examining the basic principles and drawing up the treaty 

practices and judicial decisions on the same require sheer determination. 

10. Malaysia notes that the insertion of the fourth preambular paragraph pays heed 

to the special situation and needs for developing countries. In utilizing the atmosphere, 

Malaysia strongly believes that the participation of developing countries on equitable 

basis should not be marginalized in any way for lack of a proper economic standing 

and/or technical assistance. 
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11. With reference to draft guideline 3, Malaysia notes that to prevent the 

atmospheric pollution and atmospheric degradation, States have the obligation to 

conduct due diligence by taking appropriate measures. Due diligence is an obligation to 

make best possible efforts in accordance with the capabilities of the state to control 

public and private activities. This obligation does not require the achievement of a 

certain result but only requires the best available efforts not to cause adverse effects. 

Due diligence merely implies a duty of vigilance and prevention, and does not 

guarantee that harm will never occur. 

Mr. Chairman, 

12. Upon scrutinizing the commentary to draft guideline 3 as expounded 
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would include amongst others, the reconciliation of economic development with 

protection of the atmosphere. Nonetheless, Malaysia fails to see how this tackles the 

possibility of discarding the underlying difficulty of weighing both the factors on scales. 

The language, if any, only appears to be a camouflage and does not shift the paradigm. 

As such, Malaysia urges the Special Rapporteur to conduct an in-depth analysis on this 

draft guideline and study how best the issues 



modification of the atmosphere, and owing to the fact that there has yet to be any 

concrete international norms and legal rules to govern its usage in the future, Malaysia 

believes that perhaps the time is not right to 



21. Insofar as jus cogens relates to State sovereignty, Malaysia's domestic legal 

framework renders it imperative for international law, whether general principles thereof, 

or as expounded in treaties, to be incorporated into domestic law before it may be 

enforced by municipal courts. However, where there is a divergence of interpretation, 

judges have been known to give due regard to Malaysia's international obligations. 

22. Malaysia also looks forward to the work of the Special Rapporteur, Mr. Tladi, in 

relation to jus cogens and universal applicability, firstly, on the doctrine of persistent 

objector and secondly, on the application of jus cogens on a regional or bilateral basis. 

I thank you, Mr. Chairman. 
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