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Spain is naturally gratified that several of its observations have been reflected in the fmal 
document. 

Chapter V: Identification of customary international law 

Mr Chairman, 

With respect to Chapter V, on identification of customary international law, the Spanish 
Delegation wishes to begin by congratulating the Special Rapporteur, Mr Michael Wood, 
on his excellent work, and applauding the Commission for completing the first reading of 
the draft conclusions. 

To contribute to consideration of this matter, we shall make several comments on these 
draft conclusions and the accompanying commentaries. 

First and foremost, the commentary to draft conclusion 5 ("Conduct of the State as State 
practice") indicates 



(whereby they "may reflect a rule of customary international law") is sufficiently flexible to 
adapt to the circumstances of each resolution and each international organisation. 

The lack of parallels between draft conclusions 11 and 12 is a problem. I will give just one 
example. In paragraph 1, draft conclusion 12 states that "A resolution adopted by an 
international organization or at an intergovernmental conference cannot, of itself, create a 
rule of customary international law". However, nor can treaties, of themselves, 11 19311.5567"Deci
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We will focus on the most significant new item this year: draft conclusion 13, on 
"Pronouncements of expert treaty bodies ". 

Given that such expert bodies exist (often established in human rights treaties), it seems 
appropriate to include a specific draft conclusion on them. 

We also consider the use of the expression ''pronouncements" to be correct. It is a generic 
term that encompasses the instruments through which such expert bodies express their 
opinions, whatever their specific names. 

However, the phrase "experts serving in their personal capacity" in the definition in 
paragraph 1 might not be as suitable. Why not merely refer to "independent experts"? 

Concerning paragraph 3, it is our understanding that the draft conclusion covers the 
situations in which a pronouncement by such experts gives rise to a subsequent agreement 
or subsequent practice by the parties to the treaty. Nonetheless, we do not understand why 
it also provides for the situations in which pronouncements by experts relate to a 
subsequent agreement or subsequent practice by the parties. What would an expert body 
contribute in such circumstances? It would be the subsequent agreement already reached by 
the parties or their subsequent practice that would carry weight. Nor are any examples of 
such a case provided in the commentary on this conclusion. 

Finally, the Spanish Delegation wishes to reiterate a comment made at last year's 
Committee. A great number of the draft conclusions (at least in their Spanish version) refer 
to "la practica ulterior en et sentido del articulo 32" meaning, in English, "subsequent 
practice in the sense of article 32". As article 32 of the Vienna Convention does not 
expressly refer to practice of any kind, this wording is not appropriate. Instead, reference 
could be made to the relevance of subsequent practice as means of interpretation "en virtud 
del articulo 32", meaning in English ''pursuant to Article 32". 

Thank you very much Mr Chairman. 
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