United Nations General Assembly | Sixth Committee
Report of the International Law Commission (Cluster Il)
25-26 October 2018

(check against delivery)
Mr. Chairman,

Moving to the second cluster of items discussed in the report of the International Law Commission,
Brazil would like to make some remarks regarding the topics contained in Chapters VIl and VIII of the
Commission’s report, namely: (i) provisional application of treaties and (ii) peremptory norms of general
international law.

Let me start by the topic "peremptory norms of general international law (jus cogens)". First of all, we
take this opportunity to commend Special Rapporteur Dire Tladi for the quality of his research and for
reflecting practice in a manner consistent with the Vienna Convention on the Law of Treaties. Brazil
considers that the debate on consequences and legal effects of identifying a norm as jus cogens is
central to the Commission's work under this topic. | wish to make three comments regarding the draft
conclusions examined this session.

The first comment is on Draft Conclusion 17, which deals with the consequences of jus cogens for
binding resolutions of international organizations. Brazil considers it critically important to retain in the
text an explicit reference to Security Council decisions. Given the



Regarding future work under this topic, we encourage the Special Rapporteur to find a creative way
of elaborating a illustrative list of jus cogens norms while respecting the understanding that the ILC
should be dealing with process and method rather than discussing the content of the peremptory norms
themselves.

Mr. Chairman,

| now turn to the topic “provisional application of treaties”. As a general commentary, Brazil finds
commendable that the guidelines frequently refer to “agreement” between states relating to the
provisional application of a treaty. The Commission’s heavy reliance on “agreements” is advisable,
since the intention of states cannot be inferred or assumed in the domain of provisional application of
treaties. On the contrary, states have to formally, explicitly, and in a written form, agree on the
provisional application of a treaty.






