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Chairperson,

Allow me to address the topi@mmunity of Stateofficials from foreign criminal
jurisdiction _and to express Austria’s appreciation to Special Rapporteur Escobar
Hernandez and the Commission for the completion of the first reading of the text
of the draft articles. We believe that the Commission has enadportant
progress on this topic and is moving towards a Malanced outcome. Although
there will be an occasion for governments for comments and observations,
Austria would like to present some comments already at this stage.

As to draft article 1, pagraph 3, the “without prejudice” clause for international
courts and tribunals, Austria welcomes that this clause was moved from draft
article 18 to draft article 1. However, there is still the question to what extent
the phrase “international criminal courts and tribunals” also encompasses hybrid

or internationalised criminal courts and tribunals. The commentary mentions in
paragraph 25 courts and tribunals created by UN Security Council resolutions
under Chapter VII of the UN Charter and hybrid or iméionalised tribunals
created by domestic law, including as a result of initiatives originating from
universal or regional international organisations. However, the commentary
lacks a clear indication as to which of these institutions are encompassed by
article 1, paragraph 3.

The definitions in draft article 2 are limited to “State official” and “act performed

in an official capacity”. Austria suggests to include a definition of the term “State

of the official” as well, especially since this termis often used in the text. It needs

to be clarified that the state meant in this wording is not necessarily identical
with the state of nationality of the official. For Austria, the definition of an “act
performed in an official capacity” raises questions, as it differs from the
terminology used by the Commission in the context of the Articles on
Responsibility of States for internationally wrongful acts. There, reference is
made to “exercising elements of governmental authority”, while draft article 2
speaks of “exercise of State authority”. We would favour to return to the



Austria would prefer a more restrictive definition, addia limitation which
could read “to the extent that the action undertaken in the forum State is in
conformity with international law.”

Austria appreciates draft article 7 on crimes under international law in respect
of which immunityratione materiae shdl not apply. It regards this central
provision of the draft articles as a compromise which is destined to contribute
to combatting impunity. Like many others, we see a close link between this
article and the procedural provisions and safeguards containd@iart Four of

the draft articles. While we understand the background for the compromise on
draft article 7, it is Austria’s position that also the crime of aggression should

have been included in this list.

In draft article 10, paragraph 1, on notificani to the state of the official, the
wording “coercive measures that may affect an official of another state” seems

to be too broad. Notification should only be required if the measures may affect
the immunity of an official. In addition, there shall alvgdye an obligation to
notify if an official claims immunity.

In draft article 11 on invocation of immunity, it should be added that in the
interest of all parties concerned the invocation should be made as early as
possible.

As to draft article 12 on waiver of immunity, Austria proposes to insert a clause



Austria welcomes the insertion of draft article 18 on the settlemerdisputes.
However, once the draft articles will be turned into a convention, which we hope
will soon be the case, we shall have to provide for time limits regarding any

dispute settlement in relation to pending criminal proceedings. We shall also
have to a



On “protection of persons affected by sealevel rise”, Austria notes that there
are many fundamental questions concerning the applicability of human rights
obligations that need to be addressed.

With regard to the further working methods of the study group, we believe it
would be quite a chatinge to tackle the broad array of topics listed in paragraphs
235 and 236 of the report alongside the other topics on the work programme of
the Commission. In any event, Austria welcomes that the Commission and its
study group are addressing the importaipic of seaevel rise and is certain
that the Commission also in its new formation will significantly contribute to
clarifying international law in relation to this phenomenon.

Thank you.



