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Comments of the Government of the People’s Republic of China concerning the draft articles on
prevention and punishment of crimes against humanity and the related recommendation of the

International Law Commission

Introduction

In its report of 2019 (A/74/10), the International Law Commission recommended to the General
Assembly the draft articles on prevention and punishment of crimes against humanity (hereinafter referred to
as “the draft articles™), and recommended the elaboration of a convention by the General Assembly or by an
international conference of plenipotentiaries on the basis of the draft articles. On 30 December 2022, the
General Assembly adopted resolution 77/249, in which it invited States to submit written comments and
observations on the draft articles and on the recommendation of the International Law Commission.

During the Second World War, the Chinese people suffered immensely from crimes against humanity
and endured a devastating experience. With the aim of achieving equity and justice and promoting peace and

security, the Government of China






and recognized by the international community of States as a whole” can constitute a jus cogens norm. The

studies and judgments cited above fail to



criminalized crimes against humanity in their domestic law.® Even where some States parties have
legislation on crimes against humanity, their definitions of such crimes vary significantly.® From the
information submitted by some States, it is clear that certain offences set out in the their domestic law are not
in fact



Secondly, the definition of certain specific criminal acts does not reflect international consensus. For
example, in article 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (1984) — an instrument that has 173 States parties —the definition of torture requires that “such
pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity”, something that largely reflects international consensus.
However, the definition of torture set forth in draft article 2, paragraph 2 () does not include such a
qualification, and is thus






Nations Convention against Corruption (2003), but those provisions are explicitly stated to be “without

prejudice to the norms of general international law”. That restrictive condition on



based, there is no need for such a provision, as it is for the States to consider cooperation according to their
own circumstances.

10. Draft article 15: Settlement of disputes

In draft article 15, it is stated that disputes should first be addressed through negotiation. In cases where
disputes are not settled through negotiation, States are given the option of formulating a reservation in

respect of international judicial settlement. That provision is in line with the principle that the settlement of



positive role in preventing and punishing



