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Egypt welcomes the second report of the Special Rapporteur, Professor Charles
Jalloh, and wishes to make the following remarks on the topic of the “Subsidiary Means
for the Determinaton of Rules of Internatonal Law”.

This topic is of special importance



This clarifcaton would aid in understanding the meaning of Draf Conclusion 6
which is ttled: “Nature and Functon of Subsidiary Means”.

Egypt agrees with the frst porton of the conclusion, which reads: “Subsidiary
means are not a source of internatonal law”. However, greater clarity is needed regarding
the second porton of Draf Conclusion 6(1). As it stands now, this Dra¥ Conclusion could
be read to mean that the only distncton between primary sources and subsidiary means
is that primary sources can



On Draf Conclusion 3, Egypt is uncertain of the value of having a set of general
criteria for the assessment of subsidiary means. Perhaps the Special Rapporteur might
consider whether Dra¥ Conclusions 5 and 8 would su®ce in the process of determining
the relatve value of teachings and judicial decisions. Also on Draf Conclusion 3(e), it is
unclear who or what those “other enttes” are which are placed on par with states.

On Draf Conclusion 4, Egypt supports the priority accorded to the Internatonal
Court of Justce. Egypt also supports the priority accorded to internatonal as opposed to
natonal courts as subsidiary means of determining rules of law, notwithstanding the fact
that the judgments of natonal courts may be used as evidence of state practce
contributng to developing customary internatonal law.

Moreover, greater clarity is needed in the commentary on Draf Conclusion 4
regarding the defniton of “internatonal courts and tribunals”. Does this term include co-
called quasi-judicial bodies that monitor compliance with human rights treates? Does it
include regional courts? Does it include arbitral tribunals created under bilateral
investment treates? The commentaries and the Special Rapporteur’s reports indicate that
the answer is to these questons is yes.

Greater clarity would also be appreciated regarding relatve weight of decisions of
these judicial and quasi-judicial bodies, and the soluton to possible confictng opinions
between such bodies



At tmes, this practce might lead to normatvely desirable outcomes. However, we
must cauton against arrogatng to judges (and experts serving on quasi-judicial bodies)
disproportonate infuence in the internatonal lawmaking process. Generally, it would be
useful to have more examples in the commentaries of states citng the points of law in the
decisions of internatonal courts and tribunals. Indeed, most of the examples of practce
relatng to subsidiary means that are cited in the commentaries are the practce of courts
and scholars, as opposed to states. More evidence of state practce would be useful and
appreciated in this regard.

This concludes Egypt’s comments on Cluster 1.



