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member state of the European Union, which would pose difficulties in dealing with the
authorities in Burundi.

DHRM [was] not wholly satisfied with the manager's comments and
concluded that pending a discussion with him, JO 12748 was not ready to be
presented to the Joint Review Board (“JRB”) at its session on 16-18 November 2016
nor on 14-16 December 2016. The Applicant informed the [Dispute] Tribunal that
when he became aware of the fact that [I[D 12748] was not presented to the JRB he
became suspicious as to the motives behind the omission to include the position for
which he had been recommended as the preferred candidate.

During the week of 12 December 2016the manager travelled to Geneva on
mission. Since he was due to retire in 2017he had a discussion with the Director of
the Africa Bureau on staffing matters concerning UNHCR operations in Burundi. The
manager also met the Chief, AssignmentsManagement Section (formerly Assignments
and Promotions Section) (“Chief, AMS”) and her supervisor. The [Dispute] Tribunal
was informed that there was no written record of these discussions as none was taken.
Both the manager and the Chief, AMS confirmed that these discussions had
taken place.

On 18 December 2016, the manager sent an email to DHRM requesting that
the position of Deputy Representative, Burundi, be re-advertised to take into account
the changed operational context. The [Dispute] Tribunal finds that the discussions
that took place in Geneva caused the manager to review and to revise the
requirements for the post thereby attracting a different range of candidates. His
recommendation to re-advertise the post was accepted and acted upon by DHRM who
decided, in the circumstances, not to cansider the candidates who had applied in
response to JO 12748.

On 13 January 2017, the position was re-advertised in Addendum 4 to the
September 2016 Compendium under job opening [N]o. 13446 (“JO 13446"), with a
specific operational context.

The Applicant applied for JO 13446 ard was shortlisted by DHRM, along with
six other internal candidates.

On 7 March 2017, the manager provided his views on the candidates. On this
occasion he did not recommend the Applicant, whom he found was “comparatively
more junior than most of the other candidates having been promoted in 2014 to the
P-4 level” and less experienced than his preferred candidate, A.

DHRM met on 10 March 2017 andrecommended A. for the position.
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4. The UNDT further found that Mr. Kinyanjui had been given full and fair consideration
with regard to his candidature for the re-advertised post. Mr. Kinyanjui did not identify a
procedural flaw or irregularity in respect of his candidacy for the new position. Moreover,
candidate R was also not recommended, which dspelled any suspicion that DHRM tried to
pressure the manager to select candidate R. The UNDT also found that Mr. Kinyanjui had not
been disadvantaged by any procedural or subtantive error in respect to JO 13446 or
JO 12748. After the post had been re-advertisedo include an operational context, Mr. Kinyanjui
was given full and fair consideration. As a result of such consideration, Mr. Kinyanjui was
no longer the recommended candidate as the manager had determined that another candidate

with more experience was the best candidate.
Submissions
Mr. Kinyanjui's Appeal

5. Mr. Kinyanjui requests the Appeals Tribunal to vacate the impugned Judgment and
award him compensation for failure to be fully an d fairly considered for JO 13446. He argues
that the UNDT erred in fact when it determined that JO 12748 did not contain information on
the operational context and that the reason his recommendation was not submitted to the JRB
was because of concerns about candidate R and # absence of an operational context. The JRB
in fact only expressed concerns about candidateR and did not express concerns over information
on the operational context. Thus, the managa was supposed to justify his selection over
candidate R on the basis of the position as oiginally advertised. The issue of the changed
operational context only came into the pictur e approximately four months later when UNHCR
tried to justify the decision to re-advertise the position. The candidate selected for the position
did not satisfy the revised criteria for the post as he lacked a legal background, which further
demonstrated that the changes to the operational context in the job opening were a smoke screen

to exclude his candidacy.

6. Mr. Kinyanjui further argues that the UNDT erred in failing to find that the
Secretary-General ignored Order No. 217 (GVA/2017), dated 21November 2017, which ordered
production of documents related to the meeting in Geneva. At the case management discussion
when this was ordered, the Secretary-General didnot indicate there were no such documents.
Further, the UNDT Judge noted that it would be troubling if an organization did not keep

such records. The UNDT should have requiredthe Secretary-General to explain why he did not
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comply with the Order. In turn , the UNDT erred in finding that Mr. Kinyanjui did not meet his

burden of proof that there were ulterior motives. The UNDT Judge correctly observed that there
were discrepancies between the Secretary-Generigs reply as to what had transpired at the
meeting and the oral testimonies and that such inconsistencies might cause suspicion that there
had been impermissible considerations at play. The UNDT, however, failed to identify the
underlying reasons for the discrepancies. Mr. Kinyanjui met his burden of proof by casting

sufficient doubt on the integrity of the selection process and the Secretary-General failed to

provide a genuine explanation for the discrepanciesor why he did not comply with the Order.

7. The UNDT erred in law when it found that the procedural flaw, namely, the lack of a
paper/audit trail regarding the recruitment proc ess for JO 12748, was not a detriment to his
candidacy. This flaw, as the UNDT correctly found, violated the Policy requiring all steps to be
recorded. This was not a mere technicality butserved to rebut the presumption that UNHCR had
acted in good faith. The UNDT further erred in not concluding that this procedural flaw
constituted a violation of his due process rights. In addition, the Secretary-General has failed to
explain why his recommendation was not submitted to the JRB after the initial concern about
candidate R had been addressed. The record indicates that the only delay in making the
recommendation was about candidate R. Thus, thedelay constitutes a breach of Mr. Kinyanjui's

due process rights.
The Secretary-General's  Answer

8. The Secretary-General requests the Appeals Trilinal to dismiss the appeal in its entirety.
Mr. Kinyanjui has not established any errors that warrant a reversal of the impugned Judgment.
The UNDT correctly found that concerns about candidate R had led to the issuance of a second
job opening that included a proper operational context. Mr. Kinyanjui claims that the UNDT

erred in fact in finding that the operational contex t was an issue, h1-.0al ¢ hasoob opent ersal of0 2.5c6ional cont
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The position required both fluency in French and senior-level experience in managing
complex operations that had not been highlighted in the first job opening. Thus, it was necessary
to reissue the job opening with this operational context included. The requirement for legal
background, while it was mentioned in the manager's e-mail to the Director of the Regional
Bureau for Africa, was ultimately not included in the operational context. Thus, the fact that the
selected candidate did not have a legal backgroundis irrelevant. The reason Mr. Kinyanjui was
not selected had nothing to do with his French skills; but rather because the selected candidate

had served at the P-4 level longer and had sered as the Head of two National Offices.

10. The UNDT properly found that there were no ulterior motives as the Administration
provided sufficient evidence supporting its explanation of the meetings and the decision to
re-advertise the position. The presumption of regularity of admi nistrative acts is not rebutted
simply by casting doubt. It is incumbent on Mr. Kinyanjui to present clear and convincing

evidence of an irregularity.

11. UNHCR did not ignore the UNDT’'s order to produce documents relating to the
December meetings. There was no note to file on the meetings; however, UNHCR did produce
an e-mail from the manager to the Director of the Regional Bureau for Africa summarizing the
steps to be taken in light of their meeting. The UNDT found that the testimonies of the
Chief, AMS and the Director of the Regional Bureau of Africa were consistent as to what was
discussed during the meetings. The UNDT was inthe best position to assess witness credibility

and it correctly concluded that there was no improper motive in re-advertising the post.

12. Lastly, the Secretary-General argues that theUNDT'’s finding of procedural irregularity
relating to the first job opening does not constitute a basis to reverse the Judgment.
Mr. Kinyanjui argues that the UNDT erred in not finding that the failure to submit the
recommendation of his selection to the JRB was violative of his due processrights. If the UNDT
had found improper motive, bias, or prejudice against Mr. Kinyanju i in the first job opening that
might have been relevant to his non-selection for the second job opening, however, that is not the

case here. The UNDT correctly found that the reasons for the re-advertisement were unrelated
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This error, nonetheless, does nd vitiate its conclusion that Mr. Kinyanjui was given full and fair

consideration for the second job opening.
Considerations

13. The central issue in this appeal is whether the UNDT erred on a question of law or fact
resulting in a manifestly unreasonable decision in finding that Mr. Kinyanjui’'s candidacy had

been given full and fair consideration.

14. The standard of review of administrative decisions regarding appointments and
promotions has been consistently defined. The Administration has broad discretion in matters of
staff selection. The jurisprudence of the Appeak Tribunal has clarified that, in reviewing such

decisions, it is the role of the Tribunals to a
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bias, irrelevant material was considered or relevant material ignored. There may be other
grounds as well. It would depend on the facts of each individual case. (...)

There is always a presumption that official acts have been regularly performed.
This is called a presumption of regularity. But this presumption is a rebuttable one. If the
management is able to even minimally show that the Appellant's candidature was given a
full and fair consideration, then the presumption of law stands satisfied. Thereafter the
burden of proof shifts to the Appellant who must show through clear and convincing
evidence that she was deniech fair chance of promotion.

The UNDT correctly applied the foregoing principles in considering Mr. Kinyanjui's

challenge to the selection process. As discusskin more detail below, the UNDT did not make

any errors of law or fact in dismissing his application.

17.

UNHCR'’s Revised Policy and Procedures on Asignment, which is the applicable law on

this matter, is reproduced in relevant part below:

Appointment and Assignment of staff at the P-1 to P-5 levels

65. Upon expiration of the deadline stipulated in the vacancy notice, DHRM will
carry out a comprehensive matching exercise for appointments and assignments of
candidates to the P-1 to P-5 levels (except Representational positions) on the basis of
established criteria.

66. The process shall be under the purviewof DHRM who will undertake a matching
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Matching Process

68. The matching process is not a one-off acivity but iterative, beginning prior to the
publication of the Compendium. The ultimate goal of the process is to identify the
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g. Matching sessions shall take place, chaired by the Head of the
Assignments and Career Management Service, involving the Chiefs of
APS and CMSS, or their delegated alternate, and relevant DHRM staff
as appropriate. All sessions shall be minuted.

h. All applicants at the grade level of the position shall be considered
individually. If such an applicant is matched, no further consideration of
candidates who are at a grade level lower than the position level shall be
required. However, if an applicant with a grade level lower than that of
the position is considered, then all applicants with that grade level shall
be considered. Consequently, in the minutes of the matching, DHRM
will document the deliberations of all considered applicants.

i. DHRM will consider the manager’s views, make the final selection and
minutes its recommendation.

70. In instances where a match of a personto the position cannot be made, DHRM will
re-advertise the position.

72. Minutes of the matching sessions shall record the process of the suitability assessment
of all eligible applicants for a particular position resulting in a short list and a final
selection by DHRM. The minutes shall contain any and all information on a staff member
considered in the process.

73. Minutes of matching meetings concerning all cases will be signed by the Head of the
Assignments and Career Management Service, or his/her delegated alternate, and
submitted to the JRB together with other docu mentation as specified in para. 104 prior to
being transmitted to the High Commissioner.

Mr. Kinyanjui submits that the UNDT erred in fact when it concluded that the absence of

the description of the operational context constituted a basis for the concerns raised by DHRM

with respect to the first job opening. Firstly, he argues that the operational context was never an

issue. It only came into the limelight in the co ntext of the Secretary-General's attempt to justify

the re-advertisement of the job opening. There was never an omission in terms of the original job

opening. If this had been the case, it would have been open to the Secretary-General to

immediately request the manager to provide an operational context. The only request was to

consider the credentials of candidate R and no mae. Secondly, Mr. Kinyanjui argues that it was

merely a pretext for excluding his candidacy from the original job opening, with the reasons for

suppressing his candidacy remaining unclear.
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23. It was also prompted by the Administration’s need to comply with the relevant legal
instruments governing the recruitment procedure. As correctly found by the UNDT, the addition
of an operational context was also in line with the Policy, which provides in Section 68(a) that
“[p]rior to issuance of the Compendium or A ddendum, managers shall provide DHRM with the
written operational context and position profile requirements for the purposes of the matching
exercise”. The Chief, AMS further confirmed that it “[wa]s always preferable to include an
operational context, so as to tailor the job description to the specific elements of the position.

Otherwise the job opening [would remain] generic”. ¢ The UNDT further noted that: 7

[gliven that no operational context was provided in the first place, the addition of one was
welcomed by DHRM as it would properly address the specific requirements for the post.
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support of his allegation that his own candidacy “was suppressed” for unclear reasons or

extraneous motives. Moreover, the UNDT found, in terms of the selected candidate, that?®

the manager considered that the Applicant was more junior than most of the other
candidates since he had been promoted to the P4 level in 2014 and that he needed to have
gained more experience in the management of staff. —The candidate whom he
recommended on this occasion had served as head of national offices at least twice during
the past two years. DHRM endorsed the views of the manager.

26. We are satisfied with this conclusion. Mr. Kinyanjui has not rebutted the presumption
of regularity which attaches to the selection process. Besides, the UNDT has broad discretion
to determine the admissibili ty of evidence and the weight to accord to it? The findings of fact
made by the UNDT can only be disturbed under Article 2(1)(e) of the Appeals Tribunal Statute
when there is an error of fact resulting in a manifestly unreasonable decision, which is not the

case here.

27. Consequently, we hold that the UNDT gave careful and fair consideration to
Mr. Kinyanjui's arguments regarding the legality of the selection exercise. Moreover,
Mr. Kinyanjui, contrary to his allegation, has failed to discharge his burden of proving through
clear and convincing evidence that he was denied a fair chance of selection. Be that as it may, the
High Commissioner had the list of potential cand idates for final selection and Mr. Kinyanjui was
included in that list. The High Commissioner could have selected any one of these candidates,
when he exercised his discretion and made a selean. However, he did not select Mr. Kinyanjui;
instead, he selected another candidate, taking into account, inter alia , the abovementioned
criteria of the selected candidate’s seniority and experience as compared to those of
Mr. Kinyanjui. Taking such factors into account falls within the Administration’s discretion.
There is no evidence that the exercise of thisdiscretion was abusive, arbitrary, discriminatory,

or irregular.

8 |bid., para. 45.

9 Verma v. Commissioner-General of the United Nations Relief and Works Agency for Palestine Refugees
in the Near East, Judgment No. 2018-UNAT-829, para. 29; Lemonnier v. Secretary-General of the
United Nations, Judgment No. 2017-UNAT-762, para. 37, citing Ljungdell v. Secretary-General of the
United Nations , Judgment No. 2012-UNAT-265, para. 26.
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