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Introduction 

1. By application sent by e-mail on 4 June 2013 to the Geneva Registry of the 

Tribunal and registered under Case No. UNDT/GVA/2013/024, the Applicant 

contests the decision of 21 September 2012 whereby the Executive Director 
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5. By memorandum of 22 August 2011, the Chief, OSLA, recommended non-

renewal of the Applicant’s contract, due to expire on 31 August 2011, on the 

grounds of her 2009-2010 performance rating. 

6. By letter of 24 August 2011, the Applicant was informed that, on the 

recommendation of her office, her contract would be renewed for one month in 

order to allow her and her supervisor to complete the performance appraisal report 

for the period from April 2010 to March 2011. 

7. By e-mail of 28 September 2011, the Executive Office of the Secretary-

General informed the Applicant that, in line with a recommendation of the 

Management Evaluation Unit at United Nations Headquarters in New York, the 

United Nations Office at Geneva had been requested to extend her appointment 

from 1 October to 11 November 2011.  

8. On her return from sick leave on 18 October 2011, the Applicant learned in 

the course of an e-mail exchange with the Chief, OSLA, that in her absence she 

had been replaced as counsel by another staff member of the Office in a case 

pending before the Appeals Tribunal to which she had previously been assigned. 

9. By e-mail of 19 October 2011 sent to the former Executive Director, OAJ, 

and the Chief, OSLA, the Applicant complained that another case for which she 
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17. On 17 April 2012, the Chief, OSLA, gave the Applicant a letter of 

reprimand that he said would be placed in her file along with any written 

comments she might make. Following a request for management evaluation, the 

Applicant was informed on 22 May 2012 that the letter of reprimand had been 

withdrawn and that all documents pertaining thereto would be removed from her 

file.  

18. On 25 April 2012, the Applicant was temporarily assigned to the Office of 

the United Nations High Commissioner for Human Rights until the end of July 

2012. 

19. On 27 April 2012, the Applicant filed a complaint with the Deputy 

Secretary-General against her first reporting officer and supervisor, the Chief, 

OSLA, and against one of her former colleagues at OSLA, under the provisions of 

ST/SGB/2008/5 (Prohibition of discrimination, harassment, including sexual 

harassment, and abuse of authority). The alleged improper conduct included the 

following: deprivation of functions, discrimination and abuse of authority, 

retaliation through performance appraisals, retaliation for having filed an appeal 

and for having requested mediation, defamation, exerting pressure on staff, 

delaying the attribution of her post, rejecting travel requests, preferential treatment 

of another staff member. 

20. On 9 May 2012, the Deputy Secretary-General acknowledged receipt of the 

Applicant’s complaint and instructed the new Executive Director, OAJ, to review 

it. The Applicant, at the latter’s request, completed her complaint on 29 May 

2012, 13 June 2012 and 23 July 2012. 

21. In June 2012, following completion of the rebuttal processes and the 

upgrading of the Applicant’s overall ratings for the 2009-2010 and 2010-2011 

performance appraisals, the Applicant’s contract was renewed for one year, until 

11 June 2013. 
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22. On 13 July 2012, the Director received the comments of the colleague 

against whom the Applicant had filed a complaint and to whom a detailed 

summary of the complaint had been sent on 9 July 2012. On 25 August 2012, she 

received the comments of the Chief, OSLA, on the same complaint. 

23. On 12 September 2012, the Applicant was informed that her performance 

for the period 2011-2012 had been rated as "partially meets performance 

expectations". Following a rebuttal process, the rating was upheld and the 

Applicant was informed accordingly on 1 February 2013. 

24. On 21 September 2012, after writing two notes to the file dated 

18 September 2012 on her analysis of the complaint against respectively the 

Chief, OSLA, and the Applicant’s former colleague, the Director informed the 

Applicant that no fact-finding investigation would be carried out on the complaint 

against her colleague at OSLA but that an investigation would be opened 

regarding the Chief, OSLA, solely with respect to some of the facts she had 

denounced, namely, those concerning the decision to take away from her the cases 

to which she had previously been assigned as counsel, the fact that certain 

messages exchanged with the Chief, OSLA, had been copied to other staff 

members, and finally the question of whether the Chief, OSLA, had created a 

hostile work environment for the Applicant. 

25. 
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33. On 6 March 2013, the request for management evaluation particularly of the 

decision of 21 September 2012 was rejected. 

34. On 1 April 2013, the panel members submitted their report dated 

22 March 2013 to the Director, and on 9 April 2013 they submitted an addendum 

in response to an additional request by her.  

35. On 26 March 2013, the Applicant was placed on sick leave. 

36. On 26 April 2013, the Director, having reviewed the panel’s fact-finding 

investigation report, decided that no further action should be taken on the 

Applicant’s complaint against the Chief, OSLA, and on 29 April 2013 she sent the 

Applicant a summary of the findings in the report. 

37. On 4 June 2013, the Applicant filed with this Tribunal her application 

against the decision of 21 September 2012 whereby the Director refused to open 

an investigation into all of the facts of harassment, discrimination and abuse of 

authority she alleged had been committed by the Chief, OSLA, and one of her 

former colleagues at OSLA. The application was registered under Case No. 

UNDT/GVA/2013/024. 

38. On 27 June 2013, the Applicant submitted a request for management 

evaluation of the Director’s decision of 26 April 2013 to take no further action on 

the complaint against the Chief, OSLA. 

39. On 15 July 2013, the Respondent submitted his reply to the application of 4 

June 2013, asking that it be dismissed and appending a written statement by the 

Director as well as her two notes to the file of 18 September 2012 produced 

ex parte. On 17 September 2013, the Applicant submitted her comments on the 

Respondent’s reply, in accordance with Orders No. 109 (GVA/2013) of 

29 July 2013 and No. 115 (GVA/2013) of 5 August 2013 granting her access to 

the ex parte documents and an extension of the time limit to submit her 

comments, respectively. 
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40. On 11 September 2013, the Applicant filed an application, registered as 

Case No. UNDT/GVA/2013/050, contesting the decision to take no further action 

on her complaint against the Chief, OSLA. 

41. On 9 October 2013, the Under-Secretary-General for Management rejected 

the request for management evaluation of the decision to take no further action on 

the complaint against the Chief, OSLA. 

42. On 11 October 2013, the Respondent submitted his reply to the application 

registered under Case No. UNDT/GVA/2013/050 and requested that it be 

rejected. A written statement by the Director was appended thereto. 

43. By Order No. 155 (GVA/2013) of 17 October 2013, the Tribunal requested 

the Respondent to transmit the full fact-finding investigation report to it on an ex 

parte basis, which was done on 24 October 2013. 

44. By Order No. 186 (GVA/2013) of 28 November 2013, the Tribunal 

convoked the parties to a hearing on the merits to be held on 17 December 2013 

on both Cases No. UNDT/GVA/2013/024 and No. UNDT/GVA/2013/050. 

45. On 16 December 2013 at 9.53 p.m. New York time, the Applicant requested 

the Tribunal to transfer her Case No. UNDT/GVA/2013/050 to its New York 

Registry. The request was rejected by Order No. 194 (GVA/2013) of 

17 December 2013. 

46. On 17 December 2013, the hearing took place and was attended by the 

parties by videoconference. 

Parties’ submissions 

Director’s decision not to investigate certain facts denounced by the Applicant 

47. The Applicant’s  main contentions, submitted in writing and orally at the 

hearing, are: 
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Chief, OSLA; there had also been procedural delays, a breach of the 

obligation to act promptly set out in sec. 5.14 of ST/SGB/2008/5; 

f. Contrary to the Respondent’s contention, the panel appointed to 

investigate the facts retained by the Director restricted its investigation to 

the facts she had referred to them; 

g. 
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a. The fact-finding investigation panel was improperly constituted 

because, contrary to the provisions of ST/SGB/2008/5, its members were 

not selected from the roster established by the Office of Human Resources 

Management. The panel members selected by the Director from outside the 

United Nations had no knowledge of the rules and procedures or of internal 

investigation techniques. They were neither current nor former staff 

members and were not on the roster of the Office of Human Resources 

Management; 

b. The panel members were in a situation of conflict of interest in respect 

of the Director’s Office and a promise was made to place them on the roster 

of the Office of Human Resources Management once the investigation was 

completed. Their independence and objectivity can be questioned; 

c. During the investigation, the panel members received their 

instructions from the Director. The Applicant was informed that failure to 

cooperate with the panel members would be deemed a refusal to cooperate 

with an official investigation. She was denied a copy of the transcript of the 

recordings of witness statements. According to OIOS practice, the recording 

of witness statements is an exception and, in the event that a recording is 

made, a transcript must be provided to the staff member under investigation; 

d. After the panel members left Geneva in December 2012, they had no 

discussion with her, thereby depriving her of her right to comment on the 

various witness statements they had received; 

e. The panel members’ findings are erroneous and lack objectivity and 



Translated from French  



Translated from French  
Case No. UNDT/GVA/2013/024 

Case No. UNDT/GVA/2013/050 

  Judgment No. UNDT/2014/004 

 

Page 15 of 24 

Office of Human Resources Management who are appointed as panel 

members. The panel members had available to them all the policy 

documents on fact-finding investigations at the United Nations;  

g. The onus is on the Applicant to explain how the appointment of these 

panel members might have vitiated their findings; however, she has not 

shown any prejudice that resulted from that fact alone. The Director’s 

appointment of these panel members was a reasonable exercise of her 

authority; 

h. The fact-finding investigation was properly conducted, with sufficient 

time, and the Applicant was given the opportunity to have several 

interviews with the panel members but did not make herself available. The 

Applicant has not established that she suffered any prejudice as a result of 

the recording of the interviews by the panel members in a departure from 

the usual practice of OIOS investigators; 

i. The Director rightly concluded, on the basis of the fact-finding 

investigation report, that the Chief, OSLA, had not engaged in harassment 

or abuse of authority. An award of compensation to the Applicant is not 

appropriate. 

Consideration 

51. The Applicant, who at the time of the impugned decisions was serving as a 

Legal Officer at OSLA in Geneva, contests, firstly, the decision of 

21 September 2012 whereby the Director refused to open an investigation into all 

the facts of harassment, discrimination and abuse of authority allegedly 

committed by the Chief, OSLA, and one of her colleagues, at the time a Legal 
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It is not disputed that the two individuals appointed by the Director to carry out 

the fact-finding investigation into facts which could be found to amount to 

prohibited conduct were not staff members of the Organization, nor were they on 

the roster of the Office of Human Resources Management. This is an obvious 

violation of the provision cited above, which is clearly worded and cannot be 

interpreted in any other way. 

69. The Respondent contended that, given the functions performed by the Chief, 

OSLA, the Director was unable to find “in the department, office or mission” staff 

members who would not have been in a conflict of interest in conducting such an 

investigation. This assertion is uncorroborated by any document. While the 

Tribunal is willing to believe that it might be difficult for the Administration to 

select staff members capable of conducting an investigation involving high 

ranking senior officials within the Organization, in the instant case, the P-5 level 

of the Chief, OSLA, did not make such a selection an impossibility. Even 

assuming that it was indeed impossible, the bulletin provides for another solution: 

selecting panel members from the roster of the Office of Human Resources 

Management. In the Tribunal’s view, it cannot seriously be argued that it was 

impossible to find two competent and unbiased individuals from the roster when 

the Respondent himself indicated at the hearing that the roster contained around 

200 names. Although the Respondent also stated at the hearing that many of the 

individuals on the roster could not be selected to carry out a fact-finding 

investigation because their grade levels were below that of the Chief, OSLA, no 

evidence was filed to support these claims. Even if it accepts this last assertion, 

the Tribunal recalls that the Administration has a duty to take the necessary 

organizational measures to implement the Secretary-General’s bulletins and that it 

was therefore incumbent upon the Office of Human Resources Management to 
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completely outside the Organization. The investigation was therefore conducted 

by persons who were unauthorized to do so. Consequently, the report they 

prepared may not be taken into account and the Director’s decision, which was 

based primarily on the findings of the report, is also unlawful for that reason. 

71. The Tribunal notes that its decision does not run counter to the 

jurisprudence of Nwuke UNDT/2013/157 cited by the Respondent. In her 

judgment, Judge Shaw found that an investigation carried out by a panel made up 

of one current staff member of the Organization and one retired staff member 

from the roster of the Office of Human Resources Management had been 

conducted properly. The Judge added that, even if the investigation panel had 

been improperly constituted, that irregularity would have been inconsequential, 

since in that case the Judge had well specified that the Applicant had never 

claimed that the investigation had been biased. The jurisprudence cited by the 

Respondent is inapplicable in the instant case, in which the Applicant has, on the 

contrary, strongly contested the panel members’ qualifications and manner of 

conducting the investigation. 

72. 
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Conclusion 

77. In view of the foregoing, the Tribunal DECIDES: 

a. The two contested decisions, to wit, the decision of 

21 September 2012 referred to in para. 1 hereof and the decision of 26 April 

2013 referred to in para. 2 hereof, are rescinded. A new decision must be 

taken concerning the complaint lodged by the Applicant; 

b. The Administration is ordered to pay the Applicant the sum of 

CHF 8,000 as moral damages; 

c. The aforementioned compensation shall be paid with interest at the 

United States prime rate with effect from the date this Judgment becomes 

executable until payment of the said compensation. An additional five per 

cent shall be added to the United States prime rate 60 days from the date this 

Judgment becomes executable; 

d. All other pleas are rejected. 

 

 

 

(Signed) 

 

Judge Jean-François Cousin 

 

Dated this 15
th

 day of January 2014 

 

 

Entered in the Register on this 15
th
 day of January 2014 

 


