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Introduction 

1. O n 16 March 2014, the Applica n t, a P-5 le vel Chief, Transp o r t Facili t a t i o n 

and Logisti c s Section, Tran spo r t Divisi o n, Economi c and Social Commiss i o n for 

Asia and the Pacifi c (“ESCAP”) in Th aila n d, filed an app lic a t i o n contes t i n g 

the “unlawfu l job opening for [the D-1] positio n of Chief, Transpo r t Divisi o n, 

ESCAP”. 

2. T h e Appli c ant submi t s, inter alia, that his applica t i o n is recei v a b l e becau s e 

the job opening in this case was an indivi d ua l admi ni s t r a t i ve decisi o n that affecte d 

his rights. He states that this job openi ng deviate d from the relevan t generic job 

profile and did not adequat e l y represe n t the functio n s and respons i b i l i t i e s of 

the advertis e d position, rendering the App licant ineligible fo r it. The Applic a n t 

submit s that the job opening was designe d by the Chief of the Transport Division, 

Mr. H, to ensure promot i o n of one of the Section Chiefs in th e Transpo r t Divisi o n, 

Mr. O. Accord i n g to the Applic a n t, Mr. H ha d “admit t e d his offer to help [Mr. O] to 

get this position” and ther ef o r e the recrui t me n t exerc i s e was no longer perfor me d on 

a compe t i t i ve basis, in violat i o n of the requi r e me n t s of the Unite d Natio n s Chart e r 

and of the Staff Regulations. The Applicant su bmi t s that this was an act of retal i a t i on 

agains t him for having previo u s l y preven t e d an improp e r recru i t me n t of a former 

colleague of Mr. H in 2011. 

3. T h e Appli c ant seeks, inter alia, cancell a t i o n and re-advert i s e me n t of the job 

opening (“JO”) after its revisi on, that the current incumben t of the position of Chief 

of the Transp o r t Divisi o n, Mr. H, be precl u d e d from parti ci pa t i n g in the recrui t me n t 

process for his successor, and that an or der be made to the Manageme nt Evaluation 

Unit (“MEU”) to undert a k e a t horough manageme n t evaluati o n. 

4. T h e Respo n d e n t submi t s, inter alia, that the Applic a n t doe s not have standi n g 

pursuant to art. 3 of the Tr ibuna l ’ s Statut e. The Respond e n t  submits that the issuanc e 
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of the job openin g has no direct legal effec t on his terms of appoi n t me n t. 

As the Applic a n t chose not to apply for the post, the Organiza tion could not assess 

his eligibi l i t y, and the Applica n t therefo r e has no standing in this case. Further, 

the Respon d e n t submit s that the applic a t i o n is not receiv a b l e ratione materiae as 

the Applica n t does not challen g e an admi ni s t r at i v e deci si on with i n the mean i n g of 

art. 2.1(a) of the Tribuna l ’ s Statut e. A j ob openi n g is only a preli mi n a r y step in 

a selec t i o n proce s s, which ca n only be challenged in the context of an application 

conte s t i n g the outcome of that proces s. It cannot alone be the subject of an appeal 

befor e the Tribun a l. The Respon d e n t furth e r states that the Applica n t ’ s claims are 

withou t merit as the job openin g was dr afted following extensive consultation 

proces s to ensure that it reflec t e d the n eeds of the ESCAP and to attract a broad pool 

of candidat e s. 

Relevant facts and procedural history 

5. The Transport Division in ESCAP is h eaded by Mr. H and is divided into 

three sectio ns, each superv i s e d by a Chief at  P-5 level: the Transp o r t Facili t a t i o n and 

Logist i c s Sectio n, headed by the Applic a n t ; the Transp o r t Policy and Develo p me n t 

Section, headed by Mr. O; and the 
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7. O n 12 March 2014, the Applic a n t submi t t e d his request for manage me n t 

evalua t i o n reques t i n g a manage me n t evalua t i o n of the job openin g in questi o n and 

also asking the MEU to suspend the job opening. 

8. T h e same day, the Appli c a nt also filed an appl i c a t i o n before this Tribuna l 

seeking the suspension of the job openin g pendin g manage me n t evalua t i o n. 

The Applica n t contend e d that the job openi ng did not adequately follow the generic 

job profi l e, that it cover ed less than one thir d of the actual functions of the post, and 

that it had been worded with a view to fa vori n g a partic u l a r ca ndidate and excluding 

the Applicant from participating in it. Th e application for suspension of action under 

Case No. UNDT/NY/2014/012 was dismi ssed by Order No. 43 (NY/2014), dated 

18 March 2014, as the manage me n t evaluation was no longer pending, 

the Manageme n t Evaluat i o n Unit having already complet e d its review. 

9. B y me mora n d u m dated 13 March 2014, th e MEU infor med the Applican t of 

the outcome of manage me n t evalua t i o n, stating, inter alia, that since the Appli c a nt 

did not apply for the adverti s e d positi on, the job opening had no direct legal 

conseq u e n c e s for hi m and did not affect hi s rights as a staff me mber. The MEU also 

determi n e d that, in any event, job openin g s were not consid e r e d as a final 

“admi ni s t r a t i v e decisio n ” for the purpose s of staff rule 11.2(a) , but were merely 

prepa r a t o r y steps in the selec t i o n proce s s. 

10. O n 16 March 2014, prior to receivi n g the decision on his request for 

suspens i o n of action, the A pplic a n t filed the presen t application on the merits. 

11. On 18 March 2014, the application was duly served on the Responde n t, who 

was directe d to file his reply by 17 April 2014. 

12. O n 26 March 2014, the Respond e n t filed a motion for leave to file a reply 

limi t e d to rece i v a b i l i t y, contend i n g, inter-alia, that the Appli c a n t did not conte st any 

admi ni s t r a t i v e decis i o n in terms of art. 2.1(a)  of the Tribun a l ’ s Statut e, and that he 
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lacked legal standi n g as he had not applie d for the posit i on adver t i s e d in the job 

openin g.  

13. O n 26 March 2014, the Duty Judge (Judge Greceanu) directed the Applicant 

to file his response to th e Respond e n t ’ s motion by 2 Apr il 2014. The Applicant filed 

his submis s i o n on 1 April 2014. 

14. O n 2 April 2014, by Order No. 55 (NY/2014), the Duty Judge 

(Judge Grecean u) dismisse d the Respond e n t ’ s motion to have receiva b i l i t y 

consi d e r e d as a prelimi n a r y issue, and direct e d that the Respon d e n t  file his reply by 

17 April 2014. 

15. On 16 April 2014, the Respondent file d his reply, and, on 22 April 2014, 

the Applic a n t filed a motion reque s t i n g leave to submit a respon s e to 

the Responde n t ’ s reply and to provide  further evidence, appending thereto 

the Applicant’s said response.  

16. B y Order No. 96 (NY/2014) of 24 April 2014, leave was granted to 

the Applica n t to file a respons e to the Re spo n d e n t ’ s reply, and th e response, attached 

to his motion, was consid e r e d duly filed.  

17. T h e case was assign e d to the undersigned Judge on 8 May 2014. 

Consideration 

18. In his 12-page response to the Res pond e n t ’ s reply, file d on 25 April 2014, 

the Appli cant artic u l a t es, inter alia, t h a t he has stand i n g as he would be eligi b l e for 

the position if the job opening truly reflect ed the actual funct i o ns of the post. 

He furth e r submi t s that his claims are r eceiva b l e as the unlawfu l job opening creates 

a non-comp eti t i v e basis for recruit me n t, which violate s the Charter of the United 

Nations and the Staff Regulat i o n s, and has direct legal cons e q u e n c e s for his terms of 
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appoin t me n t. He confi r me d that he has not  applie d for the positi o n due to the “bias 

and discrimi nation of the [job opening]”. 

19. H o w e v e r, in this respons e, the Appli c a n t also makes the follow i n g reque s t at 

para. 33:  

The Applican t understa n d s the fina ncial and reputation cost of 
cancell i n g the [job ope ning ] to the orga n i s a t i on after the recen t wide 
campaign for this position. The App lic a n t, therefo r e, withdra w s 
the reques t to cancel the [job opening]. Instead, the Applic a nt reques t s 
the [Dispu t e Tribun a l ] to order the Respon d e n t to (a) fully consid e r 
the requir e me n t s of actual funct i o n s  of the posit i o n in the select i o n 
proce s s; (b) exclud e the curren t incumbe n t of the positi o n from 
the recrui t m e n t proces s due to his fa il ur e of neut r al role, integ ri t y and 
impar t i a l i t y in the prepa r a t i o n of the [job opening ]. 

20. I n esse nc e, the Applic a n t is reques t i n g that durin g the select i o n proce s s 

the actual functions of the position, and not those that were advertised, should be 

taken into account in the selectio n of the candidat e. 

21. B e f o r e consid e r i n g the substa n t i v e mer its of the claim, the Tribun a l will 

determi n e the scope of the conte st e d decisi o n and the re cei v a bi l i t y of the matte r. 

Scope of the contested decision 

22. I n his applic a t i o n filed on 16 Ma rch 2014, the Applican t challeng e s 

the allegedly unlawf u l job opening for the D-1 position of Chief, Transpo r t Divi si o n, 

ESCAP. At the manageme n t evalua t i o n stage, the Applica nt also challen g e d 

the legalit y of the job opening and reque st e d its suspens i o n. Althoug h the Applica n t 

has now withdrawn his request for cancellati on or setting asid e of the job opening, 

the Appli c ant still maint a i n s his chall e n ge to its legal i t y, reque s t s the remov a l of 

Mr. H from the ongoin g select i o n proces s, and seeks revisio n of the job opening 

function s by the Responde n t. The cont est e d decisi o n theref o r e rema in s 

the Appli cant ’ s objec t i o n to the job openin g. 
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Receivability 

23. A r t i c l e 8.1 of the Tribun al’s Statute states: 

Article 8 

1. An applica t i o n shall be receiva bl e if: 

 (a) The Dispu t e Tribu n a l is compe t e n t to hear and pass 
judgeme n t on the applic a t i o n, pursuan t to article 2 of the present 
statut e ; 

 (b) An applica n t is eligible to f ile an applica tion, pursuant 
to articl e 3 of the present statut e ; 

24. T h e Respon d e n t ’ s chall e n ge in respec t of recei va b i l i t y is twofo l d. 

The Respon d e n t submi t s that the Applic a n t does not have standi n g to make 

the applica t i o n before the Tribuna l a nd that his claim is not recei va b l e ratione 

materiae. 

25. A r t i c l e 2.1 of the Tribun al’s Statute states: 

Article 2 

1. The Disput e Tribun a l shall be  compete n t to hear and pass 
judgeme n t on an applica t i o n filed by an individ u a l, as provide d for in 
article 3, paragraph 1, of the presen t statu t e, agains t the Secre t a r y-
Gener a l as the Chief Admi n i s t r a t i v e Officer of the United Nations: 

 (a) To appeal an admi ni s t r a t i v e decisi on that is allege d to 
be in non-compliance with the terms of appointment or the contract of 
emplo y me n t. The terms “cont r a c t ” a nd “terms of appoi n t me n t ” inclu d e 
all pert i ne nt regu l at i o ns and rule s and all releva n t admi ni s t r a t i v e 
issuances in force at the ti

2 5 . 
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of the Divisio n ’ s work, which fall unde r his respon s i b i l i t y, and by creati n g a non-

compet i t i v e basis for recru i t me n t, the jo b opening violates art. 101.3 of the United 

Natio n s Char t e r, which states that “[t]h e para mou n t consi d e rat i o n in the employme n t 

of staff … shall be the necessi t y of secu rin g the highest standar d s of efficie n c y, 

competen c y, and integri t y, as well as sta ff regulation 4.3 , which states that, “so far 

as pract i c a bl e, select i o n shall be made on a compe t i t i ve basis ”. Therefo r e, the job 

opening is unlawful. The Applican t co ntends that he will not condone 

the unlawfu l n e s s of the job opening by applyi n g for it, and that the job opening has 

direct legal conseq u e n c e s on his terms of appoint me n t.  

27. F o r the purpose s of art. 2.1(a) of the Statute, it is not suffici e n t for 

an applic a n t to merely establ i s h that ther e was an admi ni st r at i ve decisi on that she or 

he disag r e e s with, if indee d in this insta n c e ther e is such a decisi o n. To have standi n g 

before the Tribuna l, a staff me mber must  show that a contest e d admi ni s t r a t i v e 

decisi o n affect s her or hi
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applica t i o n, and theref o r e absen t his candid a t u r e, the Applican t cannot be consider e d 

at all, nor can he put forward allegat i o n s  of unfairn e s s on his behalf, and certain l y 

not on behalf of other staff me mbers (see Hunter, supra). 

29. T h e Applic a n t was made fully aware, since the earlie st stage of these 

proce e di n g s, includ i n g at the MEU stage, th at his consc i o us choic e of not apply i n g 

may have adverse conseq u e n c e s for his standin g before the Tribuna l and 

the rece i v a bi l i t y of hi s claim. The Applicant refused to apply for the position because 

he deeme d himse l f ineli gi b l e due to the alleg e d unlaw fu l n e s s, “bias and 

discrimi n a t i o n of the [job opening ] ”. 

30. T h e Appli ca n t ’ s justi fi c a t i o n with re ga r d to his fail u re to appl y for 

the positi o n is based solel y on his subjec t i v e asses s me n t of his eligib i l i t y and his 

suspic i o n or allega t i o n, unprov e n at this st age, that abuse of author i t y has taken 

place. The Tribun a l finds that the Applic a n t ’ s own assessme nt of his ineligi b i l i t y is 

not the same as the indepen d e n t assessm e n t by the Admi nis t r a t i o n. The Applica n t 

decided not to apply solely  on the basis of his interp r e t a t i o n and assess me n t that 

the job opening purport e d to exclude him. Thus, the Applic a n t declar e d himsel f 

inelig i b l e, preclud i n g the Admi ni s t r a t i o n from makin g any actua l deter mi n a t i o n on 

his eligibi l i t y. 

31. T h e r e f o r e, the Tribun a l cannot consid e r  whethe r or not his eligib i l i t y has 

been compro mi s e d, as the Applic a n t has no  standing under art. 2.1 of the Statute to 

bring a claim before it in the absence of his applicat i o n for the post. 

32. T h i s does not mean that the Appli ca n t ’ s clai ms are not of a seri o u s natur e. 

Allegat i o n s of possib l e abuse of author i t y, bias and discri mi n a t i o n in select i o n and 

promoti o n cases are prohibi t e d conduct that ought not to be taken light l y, in order to 

ensure that all staff me mber s’ rights are fully respecte d. However, these ought to be 

raised in an appropr i a t e manner and through the approp riate channels so that they 



  Case No. UNDT/NY/2014/013 

  Judg men t No. UNDT/2014/056 

 

Page 10 of 10 

may be dilige n t l y and effec t i ve l y addr e s s e d by the Admi n i s t ra t i o n once put on notice 

of such allegations (see, e.g., ST/SGB /2008/5 (Prohibitio n of discrimi n a t i o n, 

harass me n t, includ i n g sexual harass me n t, and abuse of authori t y)). 

33. H a v i n g deter mi n e d that the Appli c a nt lacks locus standi t o insti t u t e 

the prese n t appli ca t i o n, the Tribu na l finds that the appli ca t i o n is not recei v a bl e. 

In light of this findin g, the Tribun a l n eed not addre s s the remai n i n g issue of 

receiva b i l i t y or the merits of the case.  

Conclusion 

34. T h e Appli ca n t lacks legal stand i n g and the appli ca t i o n is ther e fo re not 

recei v a b l e. 

35. T h e presen t applic a t i o n is dismis s e d. 
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