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Facts 

10. The Applicant entered the service of ICTR, in the Language Services 

Section (“LSS”), on 26 August 1997, as a Translator/Interpreter at the P-3 level. 

On 1 February 2001, he was promoted to the P-4 level, and on 31 January 2014, 

he retired from the Organization at the age of 62. 

11. Around 18 July 2012, the Applicant was assigned without prior notice to 

interpretation duties effective 23 July 2012. There is a dispute about who took the 

assignment decision but it is not necessary to revolve that dispute for the purposes 

of this case. 

12. The Applicant became aware of the assignment by an email he received 

from another staff member in the Interpretation Unit (“IU”) on 19 July 2012. The 

Applicant considered that the assignment had been made contrary to the 

established practice and immediately replied to the email, expressing his surprise 

at the assignment and asking who had done it, hoping that “[they] w[ould] not go 

back to the chaotic situation that was the order of the day some time ago”. 

13. On the same day, the Applicant was emailed an “assignment sheet” for the 

interpretation task on 23 July 2012. Still on the same day, the Applicant sent an 

email to Mr. K., who was then Officer-in-Charge of the IU (“OiC/IU”), LSS, 

ICTR, copied to the Chief, LSS. He explained his problem with being assigned in 

such a manner, pointed to his existing work commitments and advised that he was 

due approved leave. He stated that he found that “this manner of putting the cart 

before the horse is quite inappropriate and totally uncalled for”. 

14. The Chief, LSS, responded to the Applicant by email of the same day. She 

acknowledged the points he had made, took responsibility for the situation and 

advised that the Applicant would be replaced by another interpreter. 

15. The Applicant replied in an open email to the Chief, LSS, and his fellow 

interpreters, reiterating that his complaint was that Mr. K. had failed to inform 

him in a timely fashion that he had been assigned to interpretation duties. He 

ended this email as follows: 
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While hoping that this matter should now be laid to rest, each and 

every one of us should learn to assume responsibility for the tasks 

we freely accepted to perform. 

16. On 20 July 2012, Mr. K. sent the Applicant a long email, which was copied 

to 29 colleagues in LSS. In that email, Mr. K. said he had “profound contempt” 

for the Applicant who he described as “a mentally retarded individual”; and “an 

ill-bred little miserable man”, “a seventy-year old and moribund individual” who 

was “hypocritical and despicable”. He referred to him as “the petty dissatisfied 

nutcase (mad or foolish person) that [the Applicant had] always been, the mean 

person who has made dishonesty his daily bread”, and said that “[the Applicant’s] 

memory [was] affected by some disorders that verge on Alzheimer’s disease”
2
. 

17. Towards the end of this tirade after a string of sarcastic epithets, Mr. K. 

wrote:  

You should know that I, [Mr. K.], have nothing but contempt for 

clowns of your ilk. Life has already rendered me very strong and if 

your intention is to wage war against me, well a piece of advice: 

find out from those who know me and you will have a better idea 

of the person you are getting ready to confront. I will stop at 

nothing, with no holds barred
3
.  

18. The Head, IU, saw this email exchange while he was on leave. He called the 

Applicant and asked him to avoid writing any further emails to colleagues, while 

at the same time telling him not to react and to wait for his return to the office. 

19. Also on 20 July 2012, the Chief, LSS, replied to Mr. K.’s email, copying all 

colleagues to whom it had been sent (email as translated from French by the 

Applicant): 

                                                
2
 As translated by the Applicant from French. 

3 Idem. 
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25. The Acting Registrar set up a fact-finding panel (“the panel”) of three 

members to investigate the Applicant’s complaint on 20 September 2012 and 

informed the Applicant on 1 October 2012. On 3 October 2012, the Applicant was 

notified of the names of the panel members and asked to submit a list of 

witnesses, which he did on 8 October 2012. 

26. In an email dated 18 October 2012 addressed to the Chief, LSS, and entitled 

“Apologies”, Mr. K. took full responsibility for the contents of his email of 

20 July 2012. He acknowledged that his email was unprofessional and 

unbecoming of a UN staff member. He expressed regret, but stated that the email 

had to be read against the backdrop of a certain context of tensions in the working 

environment of the IU. 

27. Mr. K.’s email was forwarded to the panel. In view of Mr. K.’s admission, 

the panel restricted its interviews to the Applicant, Mr. K. and the Chief, LSS, 

who were interviewed on 19 October 2012. 

28. At the end of November 2012, the Applicant met with the Chairperson of 

the panel, who explained that one of the panel members was away on leave but 

that the panel intended to complete its report before 31 December 2012. 

29. On 1 January 2013, the new Registrar of the ICTR (“the Registrar”), took up 

his functions. 

30. On 29 January 2013, the Chairman of the panel sent an email to Mr. M., a 

member of the panel who had separated from the ICTR on 31 December 2012. He 
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38. On 30 July 2013, the Registrar met with the Applicant. He informed him 

that if the Mr M’s dissenting opinion was not received “by the end of the week”, 

he would proceed to consider the report of the panel as it was and issue a decision. 

39. By memorandum of 2 August 2013, the Registrar informed the Applicant 

that the dissenting opinion had not arrived and that he had decided to consider the 

report of the panel as it was. He noted that the panel had concluded the following: 

[T]he investigative panel, by majority, found that the language 

used by Mr. [K.] was unprofessional and unbecoming 
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d. The insulting tone and content of the email sent by Mr. K., and the 
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particularly due to the fact that the first report drafted by the panel was later 

amended by its Chair, to which Mr. M.—a panel member who had left 
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46. The Respondent’s principal contentions are: 

a. 
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48. However, the Respondent submits that in the present case there was no 

delay in handling the complaint prior to February 2013. After that date, as the 

delay which followed from February 2013 until July 2013 was relatively short, it 

did not amount to a challengeable decision in itself. The first application should 

be rejected as not receivable due to a lack of a challengeable administrative 

decision. 

49. The Tribunal rejects that submission. The length of a delay does not 

determine receivability but is relevant to the substantive issue of whether, in all 

the circumstances, the complaint of harassment was acted on promptly.  

50. A failure to act promptly on a complaint in accordance with the 

Secretary-General’s Bulletin on Prohibition of discrimination, harassment, 

including sexual harassment, and abuse of authority (“ST/SGB/2008/5”) is not 

only a procedural omission but a breach of duty which may impact on the rights 

of a staff member (Birya UNDT/2014/092).  

51. In this case, there were acknowledged delays in the consideration of the 

Applicant’s complaint of prohibited conduct. The Tribunal finds that these met the 

test in Birya and that the first application is receivable. 

52. As there was a final outcome to the complaint of prohibited conduct, the 

first application will be considered as part of the challenge to the legality of the 

ICTR Registrar’s decision on the Applicant’s compla
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b. 
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Harassment 

58. The definition of harassment in sec. 1.2 of ST/SGB/2008/5 states: 

Harassment is any improper and unwelcome conduct that might 

reasonably be expected or be perceived to cause offence or 

humiliation to another person. Harassment may take the form of 

words, gestures or actions which tend to annoy, alarm, abuse, 

demean, intimidate, belittle, humiliate or embarrass another or 

which create an intimidating, hostile or offensive work 

environment. Harassment normally implies a series of incidents. 

59. First, the conduct must be “improper and unwelcome”. In the present case 

the Respondent acknowledged that the conduct by Mr. K. was unprofessional and 

unbecoming of a United Nations staff member. Mr. K. himself recognized this in 

writing. It was also clearly unwelcome on the part of the Applicant. 

60. Second, the actions must “tend” to an outcome. “Tend” means to be liable to 

possess or display (a particular characteristic)
4
. This word relates to the effect of 

the words, gestures or actions on the recipient. It does not refer to the intention of 

the alleged harasser. The Appeals Tribunal has stated in Applicant 2013-UNAT-

280 that “the definition of harassment, at its most basic, would incorporate 

conduct in the workplace or in connection with work which was unwelcome on 

the part of the recipient”. 

61. Of the alternative types of harassment set out in the next part of the 

definition, the first is directed at “another”, who can be taken to be an individual, 

whereas the second is about the creation of a hostile work environment. The 

second type implies more ongoing and pervasive acts and effects than the first. 

62. While the definition goes on to say that harassment normally implies a 

series of incidents, this does not exclude the possibility that harassment may be 

caused by a single event. In Parker 2010-UNAT-012, para. 38, the Appeals 

Tribunal held that a one–off incident may amount to harassment. 

                                                
4 http://www.oxforddictionaries.com/definition/english/tend?q=tend+to#tend__11 
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63. Although a course of conduct or series of incidents may be of a quality or 

type that amounts to harassment, the absence of a series of incidents does not 

automatically lead to the conclusion that an individual has not been harassed. In 

fact, the Respondent accepted in his submission that it is clear from the language 

used in ST/SGB/2008/5 that a single incident may amount to harassment. 

64. The Tribunal holds that in the context of actions directed at an individual—

as opposed to the creation of a hostile work environment—it is not correct to 

exclude a single act from the definition of harassment without evaluating the 

quality and nature of the act and the effect on the recipient. 

65. In addition, the intentions of the alleged harasser, while no doubt relevant to 

any consequent remedial action taken, should not outweigh the effects of his or 

her actions on the recipient. The ST/SGB/2008/5 is a protective measure for staff 
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Tribunal to predict what the outcome would have been had there been a 

conclusion that the Applicant had been harassed by Mr. K. 

80. The Tribunal does not accept the Respondent’s submission that the outcome 

would have been the same even if a finding of harassment had been made. 

86. In relation to the Applicant’s submissions concerning the validity of the 

report, the Tribunal finds as follows: 

a. The signing by only two panel members is unusual but not a 

mandatory requirement. The reasons were adequately explained by the 

Respondent; 

b. An allegation of fraud or forgery is extremely serious and should not 

be made unless there is compelling supporting evidence. There is none in 

this case;  

c. Briefing panellists on procedural matters is a prudent measure and 

does not give rise to a reasonable inference that the panellists could not have 

been trained in investigating allegations of prohibited conduct as required 

by sec. 5.14 of ST/SGB/BBSBv 0Lf;KyBK[vD(wB“;[yf[vD(wB“;[yS([]“KK;yvT5[vD(wB“;[yd(B“LB;MBve(wy“;[SL“L;  
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sec. 5.14 requiring the responsible official to “promptly review” a complaint and 
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94. 
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101. In this case, the Tribunal considers compensation for two discrete breaches: 

one, procedural, namely the delay to provide the Applicant with an answer to his 

complaint, and another, substantive, when deciding the outcome of the 

investigation into the Applicant’s claim of harassment. 

Compensation for Delay 

102. In Abu Jarbou 2013-UNAT-292, the Appeals Tribunal held that : 

Not every delay will be cause for the award of compensation to a 

staff member. Rather the staff member’s due process rights must 

have been violated by the delay and the staff member must have 

been harmed or prejudiced by the violation of his or her due 

process rights. 

103. Staff members generally make complaints of prohibited conduct because 

they believe that they have not been treated with dignity and respect. 

ST/SGB/2008/5 was promulgated to, inter alia, ensure that staff members have 

effective remedies when prevention has failed. In this case, the Applicant 

remained for a full year in the same work environment as the alleged offender, 

waiting for an answer to his complaint. Under the circumstances, this delay was a 

denial of justice. 

104. 
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105. The Tribunal finds that the Applicant suffered a violation of his due process 

rights to prompt action on his complaint by the Administration, as provided for 

under ST/SGB/2008/5. He also suffered harm in the form of embarrassment and 

humiliation during the time it took for the Registrar to decide and act on the report 

of the fact-finding panel. 

106. The amount of compensation which may be awarded for such delay varies 

from case to case on the basis of the differing facts. For instance, in Gehr 

UNDT/2012/095, the compensation awarded for the frustration and uncertainty 

during a 13-month delay of an investigation which resulted in the rejection of an 

unmeritorious complaint was USD3000. In Ostensson UNDT/2011/050, 

USD10,000 was awarded for moral damages for both delay and procedural 

breaches. In Jennings UNDT/2010/213 (affirmed by 2011-UNAT-184), the 

Tribunal awarded USD6,000 for more than one year de
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d.  


