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Introduction 

1. On 1 June 2017, the Applicant, a Senior Coordinatio
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the possibility of joinder, if an application against the non-renewal were to be filed, 

at another case management discussion to be held on 30 October 2018. 

13. On 2 and 12 October 2018, the parties submitted additional documents, as per 

Order No. 154. 

14. On 30 October 2018, the Tribunal held a second case management discussion, 

to review progress. Since the Applicant’s request for management evaluation of the 

decision not to renew his appointment was still under consideration, by Order 

No. 181 (GVA/2018) of 31 October 2018, the Tribunal deferred consideration of a 

possible joinder to a further case management discussion. 

15. On 9 November 2018, the Applicant filed additional submissions and 

documents in response to documents submitted on 2 and 12 October 2018, as 

directed by Order No. 181. On 16 November 2018, the Respondent responded to 

the Applicant’s additional submissions.  

16. 
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inaccuracies, the resolution of which would not disturb the essential factual findings 

and reasons for the impugned decisions. 

Parties’ submissions 

19. The Applicant’s principal contentions are: 

a. The two memoranda stripped him of his delegation of authority and 

most of his functions. The failure to provide a justification for depriving him 

of his duties indicate that the decisions were improperly motivated and 

retaliatory; 

b. In particular, the reason of the management review appears to be a cover 

for retaliating against him for his expressed disagreement with actions of 

senior management; 

c. The timing of the memoranda is evidence that they were aimed at 

preventing the Applicant from conveying his dissenting views to stakeholders 

and staff members; 

d. The management’s improper motive is evidenced by the unlawful and 

illegitimate request to access the Applicant’s emails in February 2017; 

e. The Applicant’s transfer to another post in Nairobi on 5 November 2017 

without any job description or terms of reference and the subsequent abolition 

of the said post due to limited funding, and the non-renewal of his 

appointment, are further evidence of improper motives and retaliation;  

f. The Applicant denies having exceeded his authority. If he had done so 

this would be a performance issue that would need to be addressed under the 

proper framework and not through a deprivation of functions;   

g. The Applicant is de facto deprived of any meaningful work, as he 

cannot contact parties, hire staff, travel and spend money; 
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h. In any event, the contested measures were disproportionate to achieve 

the purpose they purportedly sought to achieve, that is to maintain the status 

quo; 

i. Consequently, the Applicant asks the Tribunal to: 

i. Find that the contested memoranda are retaliatory and unlawful; 

and 

ii. Award him compensation in the amount of six months’ net base 

salary. 

20. The Respondent’s principal contentions are: 

a. The contested decisions are a proper exercise of managerial discretion 

given that the Applicant consistently failed to follow instructions from senior 
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24. If it is determined that the contested decisions were indeed administrative 

measures taken in the exercise of managerial discre
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development partners to maintain political and financial support to GWOPA 

Secretariat; representing UN-Habitat and GWOPA in international, regional and 

national fora and with national, regional and local governmental bodies; and 

contributing to the implementation of UN-Habitat work programme in Urban Basic 

Services. 

29. From 22 March 2012, the Applicant worked under the direct supervision of 

Mr. Bert Diphoorn, Senior Adviser to the Executive Director, UN-Habitat. 

30. By memoranda dated 16 December 2014, the Executive Director, 

UN-Habitat, delegated authority to the Applicant to recruit consultants and 

individual contractors, to sign template agreements and legal instruments and to 

undertake procurement (“delegations of authority”).  

31. On 22 May 2015, following Mr. Diphoorn’s retirement, GWOPA was 

relocated in the Urban Basic Services Branch as part of Sub-programme 4 of the 

Strategic Plan 2014-2019 and the Applicant reported to the Sub-programme 

Coordinator, Mr. Andre Dzikus.  

32. By the contested decisions, the delegations of authority mentioned in para. 30 

were withdrawn for an indefinite period and the Applicant was also instructed not 

to engage with member states, UN agencies, the Steering Committee and the wider 

membership of GWOPA, media, other governments, or other partners on any topic 

without the prior approval of the Director, Programme Division. 

33. 
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34. It also appears that the Applicant exercised his functions of Head of GWOPA 

Secretariat and Programme Manager since 2008 and that he received a delegation 
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be subject to prior approval, had the effect of significantly curtailing the Applicant’s 

margin of manoeuvre and authority. 

38. That said, it cannot reasonably be concluded that the Applicant was 

effectively deprived of a significant part of his functions. He could still perform 

them, but he was subject to a much tighter level of scrutiny from his supervisors. 

Accordingly, the Tribunal is of the view that the contested decisions are properly 

characterized as administrative measures taken in the exercise of managerial 

discretion. 

Did the contested decisions constitute a lawful exercise of managerial discretion? 

39. The evidence shows that the Applicant was involved in a number of 

significant actions concerning the structure and the future of GWOPA without 

consultation with his management. 

40. UN-Habitat had reasonable grounds to believe that between November and 

December 2016, the Applicant n ar 
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49. The Applicant does not deny having taken the actions that led to the contested 

decisions. Without admitting them, the Applicant provided different and 

irreconcilable explanations as to the context in which they occurred. In his 

application filed on 1 June 2017, the Applicant did not refer to what he actually did 

or did not do but made several statements that showed that he was in disagreement 

with his hierarchy as to the future of GWOPA and a possible reassignment of 

funding from GWOPA to the UN-Habitat core budget that, in his view, could 

jeopardize the alliance. He based his application on an argument that the contested 

decisions were taken in retaliation for his expressing dissenting views. Later, the 

Applicant sought to argue that he was acting in consultation with his hierarchy or 

at the very least with their knowledge and that, in any event, he did not have any 

authority to make any decision that could harm UN-Habitat’s interests. 

50. The Tribunal finds that the documentary evidence and the Applicant’s own 

submissions are sufficient to substantiate the management’s belief that the 

Applicant had been involved in an initiative to move GWOPA from UN-Habitat to 

UNOPS, to replace the Executive Director, UN-Habitat, as chair of the GWOPA 

Steering Committee by Mr. Neil McLeod, and to rename the Committee as 

“GWOPA Advisory Board”. These are decisions and or actions which his managers 

reasonably believed could have a serious impact on the future of GWOPA and 

UN-Habitat as a whole. The evidence further supports the management’s assertion 

that the Applicant did not act with the consent of his hierarchy or even with their 

knowledge. Since the contested decisions did not involve the imposition of a 

disciplinary measure, the standard of “clear and convincing evidence” does not 

apply. The Tribunal considers that a reasonable belief based on a fair and reasonable 

examination of the evidence and taking into account the interests of the 

Organization, as determined by those with authority and responsibility for doing so, 

is sufficient to impose the administrative measures in the circumstances of this case.  

51. The Applicant asserts that he was being retaliated against for his “dissenting 

views” on the future of GWOPA. The Applicant also stated in his application that 

from September 2016, he was instructed by his senior managers not to engage in 

discussions on the renewal of GWOPA Secretariat hosting agreement with the 

Spanish government. He also stated that he had been made aware of reallocation of 
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