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Introduction 

1.�� The Applicant is a former Associate Liaison Officer at the United Nations 

Interim Force in Lebanon (ñUNIFILò).  

 

2.�� In his application filed on 20 June 2017, he contests the Under-Secretary-

General for Managementôs (ñUSG/DMò) decision to impose on him the disciplinary 

measures of a fine of one-month of his net base salary and separation from service with 

compensation in lieu of notice and without termination indemnity, in accordance with 

staff rules 10.2(a)(v) and (viii) for repeatedly touching the ñbreasts of [the 

Complainant], Language Assistant, who was working in a subordinate position in [his] 

officeò. 

3. The Respondent filed a reply to the application on 24 July 2017. 

4. The Tribunal heard the case from 17-21 June 2019. During the hearings, oral 

testimony was received from: 

 a. The Applicant; 

b. The Complainant; 
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for interrogation.31 The Complainant describes that one day she felt appreciated, 

another day demeaned. But she was also eager to improve her personality and skills 

and saw working with the Applicant as an opportunity to progress and had hopes for 

securing a position in the restructured LSU. She repeatedly asked from the Applicant 

whether her contract with UNIFIL would be extended and the Applicant told her that 

he would help.32 Notwithstanding her discomfort with the Applicantôs manner, she 

admitted that the Applicant had some positive attributes and was happy about another 

one-month extension of her assignment.33 At the time of the alleged incident, the 

Complainant was in the process of divorcing her husband. This fact was known around 

the Camp, mainly from the Complainant herself.34 One time the Applicant heard the 

Complainantôs telephone conversation with the Sheikh about the process and 

commented that she should not divorce since she had children. She told him about her 

husband losing money, that he stopped taking showers and was always dirty, and that 

she had to repay her husbandôs debt.35 According to the Applicant, the Complainant 

also mentioned that her husband did not satisfy her sexually.36 Whereas the 

Complainant denies raising thi
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Kafarani in front of the Complainant.40 

The day of the incident  

19. It is undisputed that in the morning of 9 February 2015, around 8.30 ï 9.00 
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22. According to the Complainant, after Mr. Kafaraniôs departure, at around 11.28 

a.m. on 9 February 2015, she was in the office at her desk when the Applicant called 

her to his office by using the term ñDoktoraò. She was wearing a blue shirt, scarf and 

leather pants. The Applicant said that he heard from someone that she liked to wear 

leather pants. He looked at his computer and asked her, ñdo you know Randy?ò She 

said yes. He then did not follow up on the subject, but told her that she was living a 

stressful life. He asked her to put her hands down. He took a letter opener and held it 

above her hand and made comments about her being stressed. She moved one of her 

hands and he said, ñsee, see, that shows you are stressedò then he moved to the other 

hand and said, ñthis one is even worse, the nerves are damagedò.  

23. He moved her to the couch and said he would show her what he meant about 

her being stressed. She said that it was okay and that he should just tell her which doctor 

to go to. He told her she was too short, so he sat her on a pillow. He put his hands on 

her shoulders from behind and told her to relax. She said she didnôt feel okay. He asked 

her ñdonôt you trust me?ò He told her that she had seen him giving massages to Mr. 

Kafarani many times. The previous language assistant had told her that the Applicant 

used to massage her and that he also massaged Mr. Bendinelli. 

24. She was not comfortable but he said it was just like the doctorôs office, so she 

tried to believe it was. He rubbed her collar bones then walked in front of her and said 

that there was much tension along her muscles, that there were many things she could 

do and suggested some exercises. He then walked back behind her and offered to put 

medicine (strips of tape) on her. She said that she would take it home and do it herself. 

He ran his hand down her back to her shoulder blade and indicated where he would put 

the tape. He went to her door and locked it and said that she should be comfortable. 

25. He came back behind her and said, ñlet me massage you, close your eyesò. She 

could not close her eyes. He then started to touch her breasts. She slid her hands 

upwards and outwards to remove his hands. Then he commented and said, ñdonôt you 

trust me? I just want to show you what to doò. She said that she trusted him. He touched 

her breast again and again she removed his hands. By this stage she started to cry. He 
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asked her what was wrong. She told him that what he was doing was wrong. He asked 

her, ñfrom 0-10 what is your ability to restrain yourself from [é]? Did you feel 

anything when I touched you?ò She again told him that what he was doing was wrong. 

He grabbed a chair, put his head on the back of the couch and said, ñwe now got rid of 

our emotionsò. She told him, ñnot me, only youò. He stood in front of her, grabbed both 

of her breasts and said, ñjust a littleò. She started shouting, he was asking her in Arabic 

and she was answering in English saying no. She told him she was leaving but he said, 

ñno, I will goò and left the office.45 

26. It is undisputed that after lunch the Complainant informed that she felt unwell 

and was not planning to come to the office the next day. The Applicant said that he was 

not coming either. 

Aftermath of the incident 

27. The Complainant contacted Mr. Takach over the phone in the afternoon on the 

day of the incident and said that the Applicant had touched her. As Mr. Takach was in 
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as supervisor.46  

28. On the next day after the incident, 10 February 2015, both the Complainant and 

the Applicant did not come to work. The Applicant called the Complainant at lunch 

time to check whether she had come to the office; there is a dispute whether calling her 

on this occasion a ñstubbornò, or ñtoughò, Shia woman was disrespectful or not, which 

the Tribunal does not consider relevant.  Undisputedly, the Applicant also asked that 

the next day she pay an instalment of his car loan. The Complainant complied, as she 

had done so before and the bank was on her way. The payment was later reimbursed 

through third parties.47   

29. On 11 February 2015, the Applicant was preparing his comments on the 

reorganization of the LSU requested of him by Mr. Bendinelli. He called on the 

Complainant to print the organigram while he was conversing with Mr. Kafarani.  She 

asked about eligibility of language assistants for the newly created posts. The Applicant 

stated that none of the language assistants were, in his opinion, suitable. The 

Complainant left his office visibly upset.48 Soon thereafter she stepped out to the toilet 

to secretly make phone calls to Mr. Takach and Ms. Ivetic.49 

30. As confirmed by the testimony of Ms. Youssef, the Complainant telephoned 

the office of the Staff Counsellor on 11 February 2015 at 10.45 a.m. wanting to 

schedule an appointment in relation to an issue with her supervisor. She did not specify 

what the issue was about, but she was in an emotional state; the tone of her voice was 

down, somehow stressed or depressed.50 The Complainant met with Ms. Ivetic at 2.00 

p.m. There was another meeting on 13 February.51 Ms. Ivetic confirms that the 

                                                 
46 Mr. Takachôs interview, reply, annex 2, page 251 and his testimony before the Tribunal on 18 June 
2019 
47 Applicantôs interview, reply, annex 2, pages 170 and 276; Complainantôs interview, reply, annex 2, 
page 217. 
48 Mr. Kafaraniôs interview, reply, annex 2, pages 239 and 240; Complainantôs interview, reply, annex 
2, pages 217 and 218; Mr. Kafaraniôs interview, reply, annex 2, pages 239 and 240. 
49
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informally.56   
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mentioned that LAF intelligence had taken her to Tyre for questioning.62 

37. Ms. Kinsella from CDU was approached by the Complainant and they held a 

series of meetings, where the Complainant explained how the Applicantôs behaviour, 

about which she had previously complained, culminated in him touching her hand, then 

telling her to close her eyes and touching her breast. In response, Ms. Kinsella 

explained how the internal system of justice worked. She noticed that the Complainant 

was very stressed and concerned that no one see them meeting. According to Ms. 

Kinsella, the Complainant had a genuine fear for her safety and that of her family, her 

reputation and for her job, and the reason why she brought the issue to the attention of 

the Force Commander was the fear that the Applicant was going to be made her 

supervisor. Ms. Kinsella knew that there were many interventions in the process of 

making a formal complaint; it may have been the LAF calling the Complainant and her 

husband for meetings, the National Staff Union insisting on mediation or interventions 

from Mr. Bendinelli. During the CDU process, Ms. Kinsella herself received a warning 

from Ms. Ivetic, that the Applicant had indicated to her that he had been aware that the 

two of them had been pushing the Complainant to formalize her case against him. 63 

38. In the later period the Complainant also confided in Ms. El-Dik asking advice 

as to whether she should file a complaint.64 

39. Persons around the Applicant and the Complainant were astonished at the 

incident given its cultural anomaly; they thought the allegations were as hard to believe 

as the supposition that the Complainant would have made them up.65 Ms. Ivetic 

considered that when a woman is veiled, as was the Complainant, it sends a message 

that she abides by religious rules, she was astonished at the thought that the Applicant 

would have crossed the line. She, however, did not question that something happened 

                                                 
62 Ms. Rahalôs interview, reply, annex 2, page 257. 
63 Ms. Kinsellaôs interview, reply, annex 2, page 269. 
64 Ms. El-Dikôs testimony before the Tribunal. 
65 Mr. Takachôs interview, page 248 and in his testimony before the Tribunal; Ms. Iveticôs interview, 
page 210, Ms. Rahalôs interview, pages 257 and 258; Ms. Hajjôs interview, page 292 and in her testimony 
before the Tribunal; Ms. El-Dikôs testimony before the Tribunal. 
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between them.66 Until the end of her assignment i.e., end of February 2015, the 

Complainant formally remained in the Applicantôs office, she however, was mainly on 

a sick leave.  

40. It is undisputed that from mid-February through beginning of April 2015 there 

were interventions by LAF Intelligence in the conflict. According to the Complainant, 

she was approached by the LAF on 13 February and Mr. Khazal of the LAF contacted 

her to meet with the LAF on 17 February. Present at the meeting were Mr. Khazal and 

Colonel Constantine. Colonel Constantine kept telling her that she should not report. 

Her response was that she just wanted to move office. As a result, however, on 17 

February, she telephoned the Applicant and asked to meet with him in the office. 

During their conversation, the Applicant started to display res
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Another meeting was held in March 2015 involving the Applicant, the Complainantôs 

husband and two senior LAF Intelligence officials. Admittedly, the Complainantôs 

husband was required to make the Complainant substantiate her allegations or stop 

spreading them.72 The last time the Complainant was contacted by LAF was in April 

2015.73 

42. On 27 March 2015, the Complainant sent an email to the UNIFIL Force 

Commander, Major General Luciano Portolano, copying Ms. Kinsella, and Gordon 

Wardley from CDU, making an informal complaint against the Applicant. She alleged, 

�L�Q�W�H�U���D�O�L�D, that the Applicant had created a hostile working environment and that, on 9 

February 2015, the Applicant had insisted on giving her a shoulder massage and then 

proceeded to touch her breasts.74 

43. On 20 April and 11 June 2015, the Applicant filed a formal complaint against 

the Complainant to the UNIFIL/FC and to Mr. Wardley at CDU. The Applicant alleged 

that he felt ñbadly abused and unfairly subjected to a very untrue and very impolite, 

false and systematically deliberate unsubstantiated allegation without any formal or 

professional reasons which had been circulating since (sic) over 3 monthsò.75
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49. By letter dated 31 March 2017, the Acting ASG/OHRM informed the Applicant 

that the USG/DM had decided to impose on him the disciplinary measures of a fine of 

one-month of his net base salary and separation from service with compensation in lieu 

of notice and without termination indemnity, in accordance with staff rules 10.2(a)(v) 

and (viii). 

50. On 27 April 2017, the UNIFIL CDU brought to the attention of OHRM that 

UNIFIL Security had received a report from the Complainant and her husband that, 

after separation, the Applicant had been intimidating her to withdraw her complaint 

and retract her statements.86 Following the communication, by email dated 10 May 

2017 the CDU provided written statements from the Complainant and her husband.87 

Considerations 

�6�F�R�S�H���D�Q�G���V�W�D�Q�G�D�U�G���R�I���U�H�Y�L�H�Z����

51.�� In the context of disciplinary cases, the UNDT is to examine: 

a. whether the facts on which the sanction is based have been established; 
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its jurisprudence since �$�S�S�O�L�F�D�Q�W, the UNAT has maintained that it is not the role of the 

UNDT to conduct a �G�H���Q�R�Y�R review of the evidence and place itself ñin the shoes of the 

decision-makerò89, as well as the definition of ñjudicial reviewò articulated in �6�D�Q�Z�L�G�L 

retains actuality: 

During [its] process the Dispute Tribunal is not conducting a merit-
based review, but a judicial review. Judicial review is more concerned 
with examining how the decision-maker reached the impugned decision 
and not the merits of the decision makerôs decision. This process may 
give an impression to a lay person that the Tribunal has acted as an 
appellate authority over the decision-makerôs administrative decision. 
This is a misunderstanding of the delicate task of conducting a judicial 
review because due deference is always shown to the decision-maker, 
who in this case is the Secretary-General.90 

53.�� Notwithstanding the aforesaid, the Tribunal recalls  the judgment by UNAT in 

�0�E�D�L�J�R�O�P�H�P,��where a preference has been expressed for making determinations of 

misconduct in a hearing, especially in cases resulting in termination.91 This Tribunal 

has earlier noted certain systemic and certain practical challenges in having the hearing 

as the principal tool of fact-finding, including the unfortunate but inescapable reality 

of a lag between the incidents and the time when the cases reach the Tribunal and the 

fact that the UNDT has neither subpoena nor sanctioning power over non-employees. 

As such, this Tribunal takes it that �0�E�D�L�J�R�O�P�H�P confirms an authorisation and not the 

obligation for the UNDT to carry out a re-determination and to seek evidence under 

certain circumstances. The use of this authorization is to be guided by what is necessary 

to determine the disputed and doubtful material facts in view of readily available 

evidence, without, however, placing the UNDT ñin the shoesò of the entity responsible 

for discharging the burden of proof.  

 

54.�� In this case, the Tribunal re-heard all witnesses whose testimony formed the 

basis for the sanctioning decision. It also heard witnesses requested by the Applicant. 

                                                 
since in �H���J., �1�\�D�P�E�X�]�D��2013-UNAT-364, �'�L�D�E�D�J�D�W�H��2014-UNAT-403, �7�R�X�N�R�O�R�Q��2014-UNAT-407, 
�-�D�K�Q�V�H�Q���/�H�F�F�D��2014-UNAT-408, �.�K�D�Q��2014-UNAT-486, �0�D�\�X�W 2018-UNAT-862 para 48,�� 
89 �:�L�V�K�D�K, 2015-UNAT-537, para. 21 and 23. 
90  See �2�X�U�L�T�X�H�V��2017-UNAT-745 para 14 and 15, citing to �6�D�Q�Z�L�G�L 2010-UNAT-084 
91���0�E�D�L�J�R�O�P�H�P��2018-UNAT-819�� at paras. 26 and 27 
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alienation of the Complainant in the environment and hence her vulnerability. They 

neither undermine the Complainantôs credibility nor excuse the Applicantôs behavior.  

 
65.�� The Applicant further impugns the fact that the Complainant did not bring her 
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67.�� Another of the Applicantôs contentions is that the charges were based 

principally on the testimony of the Complainant while the rest is hearsay. In this regard 

the Tribunal observes that it is typical in disputes concerning sexual harassment that 

the alleged conduct takes place in private, without direct evidence other than from the 

complainant. To require corroboration through direct evidence in order to prosecute 

would practically disable the protection accorded to victims. Rather, the evidentiary 

question in such cases centres on the credibility of the complainantôs testimony, both 

in the aspect of internal consistency and probability in the circumstances.  As discussed 

�V�X�S�U�D, the quality of the Complainantôs testimony was very high.  Moreover, her 

version of events was corroborated through indirect evidence from several witnesses, 

most prominently by Ms. Ivetic and Mr. Takach to whom she had turned promptly after 

the incident. 

 
68.�� As concerns the Applicantôs defence of alibi, the Tribunal notes, first, 

discrepancies in his statements. In the first one, 30 June 2015, the Applicant does not 

really provide account of his whereabouts following Mr. Kafaraniôs departure for Tyre. 

He only says that he ñreturnedò to the office at 12.30 and then left for lunch.94 Only on 

22 July 2015 does the Applicant supply that he went to the UNIFIL/FCôs office 

between 10.30 and 10.50 a.m. and met either Colonel Angelo Marucci or another staff 

member. 95  In describing the morning, the Applicant is very precise about the preceding 

facts, including interaction with Mr. Kafarani, and about the timing. His lapse of 

memory as to with which staff member he would have discussed at the UNIFIL/FC 
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69.�� At the hearing, the Applicant began with denying that he had ever returned to 

the office before lunch, in contradiction with his initial stat
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72.��
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75.�� Further, the Applicant impugns the investigation on the basis that the fact-

finding Panel was created just a day after the Complainant filed her complaint, whereas 

such a procedure usually takes two to three weeks. The Tribunal agrees with the 

Respondent that under the circumstances, with UNIFIL management having been 

seized of informal complaints since February and, admittedly, UNIFIL-wide notoriety 

of the dispute, the formation of the panel may have been prepared in advance and 

effected immediately.  The Tribunal considers it a reasonable and legitimate exercise 

of discretion. 
��

76.�� In conclusion, the Tribunal does not find violation of the right to present a 

defence or any other due process rights. 

Whether the established facts qualify as misconduct 

77.�� The established facts legally amount to misconduct, in violation of the norms 
consistently upheld by the Organization since at minimum 1992, where sexual 
harassment was described as unacceptable behaviour for the staff of the United 
Nations96, and reiterated through, among other, outlawing, in 2003, sexual exploitation 
and abuse as serious misconduct warranting a summary dismissal97, and through a 
detailed anti-harassment and abuse of authority at work regulation in 2008.98 
 
78.�� The Tribunal finds that by touching the Complainantôs breasts and improperly 
using a position of influence and power, the Applicant acted against staff regulations 
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31 years of service, absent any prior disciplinary issues, as the mitigating circumstance.  

 

82.�� The Tribunal recalls that, as elaborated by the Appeals Tribunal, proportionality 

is a jural postulate or ordering principle requiring teleological application, which 

derives from the postulate of reasonableness of all administrative decisions.101 In 

relation to the previously expressed standard, i.e. that the Tribunals intervene in 

disciplinary measures only where they would be blatantly illegal, arbitrary, adopted 

beyond the limits stated by the respective norms, excessive, abusive, discriminatory or 

absurd in severity102, the Appeals Tribunal clarified that an excessive sanction will be 

arbitrary and irrational, and thus disproportionate and illegal, if the sanction bears no 

rational connection or suitable relationship to the evidence of misconduct and the 

purpose of progressive or corrective discipline.103  This considered, the Tribunal is 

satisfied that the measure of separation from service without termination indemnity 

was not disproportionate, as the Applicantôs remaining in service would be 

irreconcilable with core values professed by the United Nations and the gravity of the 

conduct justifies a severe measure.  
��

83.�� Indeed, comparable matters involving sexual harassment and sexual 

exploitation/abuse normally resulted in disciplinary measures at the stricter end of the 

spectrum, namely separation or dismissal.104 
��

84.�� The impugned decision, however, also imposes a fine equal to one-monthôs 

salary, for which no justification was offered, and the rationale of which is difficult to 

understand. Considering that termination of employment presents for the affected staff 

member a significant financial onerousness, if not loss of livelihood, combining 

termination with a fine does not seem to bear rational connection with either the 






