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5. On 24 January 2019, the Applicant submitted a complaint to the United
Nations High Commissioner for Refugees (fiHigh Commissionero), alleging
misconduct and retaliation against him by several senior staff members. In this
complaint, the Applicant claimed that he was retaliated against for having
challenged two selection processes before his separation and that, once separated,

he was the victim of a conspiracy to fiblacklistdo him from further rehire.

6.  On 28 January 2019, the Office of the Inspector General (ilGO0), UNHCR,
referred the Applicants complaint to the Office of Internal Oversight
Services (iO10S0) of the UN Secretariat per sec. 3.1.1 of the Memorandum of
Understanding between UNHCR and OIOS on Investigations and
Inspections (IMOUO) since the complaint involved members of UNHCROs

Executive Office and in line with the Applicantis request in his complaint.
7. On 22 February 2019, the Applicant sent OlOS additional information.

8. On 25 February 2019, the Applicant was informed that Ol10S had declined to

investigate the matter.

9. On 27 February 2019, upon query from the Applicant, the High
Commissioneris Chef de Cabinet shared the MOU with the Applicant. It was
suggested to the Applicant seeking further clarification from the fiHead of OIOS,

Investigation Divisiono.

10. On 28 February 2019, the Head of OlOS indicated to the Applicant that OIOS
would not investigate the complaint, “eraa noting that the Applicant had fia
case or cases before the Tribunal, experience dictates that it is not a good idea for

[OIOS] to start investigating when the same issues are poss
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(c) [The Applicant has] 6obtained reliefd with respect to the
ill-judged comment appended to [his] official status file and been
paid compensation.

[€] OIOS will not be investigating any aspect of [the Applicantds]
complaints.o

22.  On 16 October 2020, the Applicant wrote to the High Commissioner and
requested that the High Commissioner provide him with fian effective remedyo,
concluding by stating that fibecause of the overwhelming evidence you may
alternatively decide to recognize that | have been separated and blacklisted in
retaliation for having sought justice. In this case you should decide to reinstate and

compensate me for the irreparable harm | have sustained.o

23.  On 22 October 2020, the IGO6s Head of Investigation Service responded that
he had fitaken note of the UNDT/UNAT judgments pertaining to the matter as well
as the decision by the Head of the OIOS Investigations Division of
12 October [2020] declining to investigate any aspect of [the Applicantis]
complaints and wish to inform [the Applicant] that the IGO will not pursue the

matter further and hence considers the matter closed.o

24. On 30 October 2020, the Applicant filed a request for management evaluation
of the contested decision mentioned in para. 1 above and, “era a requested that
the Deputy High Commissioner (iDHC0) of UNHCR be recused from acting as the

decision-maker.

25.  On 19 November 2020, the Applicant was informed that his request for
recusal of the DHC had been considered and that the Assistant High Commissioner
for Protection (FAHCP0) would be the decision-maker in connection with his
request for management evaluation. He was also asked to file the documents that
he had withheld from his management evaluation request, which he did on the same

day.

26. By letter dated 4 January 2021, the Applicant was informed of the outcome

of his request for management evaluation, which upheld the contested decision.
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27. On 14 March 2021, the Applicant filed the application mentioned in para. 1
above. In his application, the Applicant also requests the Tribunal to hear the former
and the current Heads of the Investigation Service of UNHCR in determining

whether the decision to close his case constitutes abuse of authority.

28. On 14 April 2021, the Respondent filed a motion for leave to exceed page
limits, suggested in the Tribunalbs Practice Direction No. 4, due to the breadth and

length of the application which is 27 pages long.

29. On the same day, the Tribunal granted the Respondentés motion to exceed

page limits and he filed his 24-page reply.

30. On 27 April 2021, the Applicant filed a motion to expedite the consideration

of his case.

31. By Order No. 83 (GVA/2021) of 6 May 2021, the Tribunal denied the

Applicantbs motion to expedite the consideration of his case.

32.  On 13 December 2021, the present case was assigned to the undersigned

Judge.

33. By Order No. 22 (GVA/2022) of 16 February 2022, the Tribunal informed
the parties of its finding that the matter could be determined without holding a
hearing and ordered them to file their respective closing submission, which they did
on 23 February 2022.

34. Inhis closing submission, the Applicant further requested the Tribunal to hold

an oral hearing and hear seven witnesses proposed by him.
Par{ es’ sy, m s§ ons
35.  The Applicantbs principal contentions are:

a.  The application is receivable because:

i There is a close nexus between the employment of the Applicant
with UNHCR and the contested decision;
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37. Inhis closihg submission, the Applicant requests the Tribunal to hold an oral
hearing and hear seven witnesses proposed by him in the present case. To support
his request, the Applicant argues that as the Respondent has until today not
investigated his allegations, the only way for him to obtain additional proof is
through the examination of witnesses. He further contends that as the key witnesses

in this case are either hostile to him or do not want to testify as they are afraid of
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b.  That his separation and the subsequent repeated blacklisting constitute
severe harassment and abuse of authority, which was undertaken by Senior
Officials of UNHCR in retaliation for the Applicant having sought

justice; and

c.  That, in the alternative, the Respondent shall carry out an investigation

into his complaint within 90 days from the judgment.

45. Accordingly, the Tribunal considers that the Applicant seeks to contest
UNHCRGs decision not to investigate his complaint of harassment and abuse of
authority in relation to his separation from service and the placement of a ficonsult
PER/EX0 annotation in his OSF.

46. After closely perusing the partiesd submissions, the Tribunal defines the

issues to be examined in the present case as follows:
a.  Whether the application is receivable % Ke Pedr ag,
b.  Whether the application is receivable % we'” e de; and

c.  Ifyes, whether the Respondentds handling of the Applicantés complaint

and the decision not to formally investigate it were lawful.

¢ er, eapp C§ 4 T jeCe,d ¢ G HeDef” #de
47. The Applicant submits that the application is receivable 1% “e Pef #ae
because there is a close nexus between the contested decision and his former

employment with UNHCR.

48. The Respondent contends that the application is not receivable 1% “e
pey> #ae because none of the matters raised in the complaint can be credibly
construed as a breach of the Applicantds rights as a former staff member, and there

is no nexus between the former employment and the impugned action.

49. In this respect, the Tribunal recalls that under art. 3.1(b) of its Statute, an

application under article 2, paragraph 1 of said Statute may be filed by any former
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staff member of the United Nations. Art. 2.1 of the Tribunalds Statute provides in

its relevant part that:

The Dispute Tribunal shall be competent to hear and pass judgement
on an application filed by an individual, as provided for in article 3,
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Harassment and Abuse of Authority (UNHCR/HCP/2014/4) provides in its relevant
part that:

1. P‘iRPOSE

This policy has the purpose of ensuring that all UNHCR staff
members and affiliate workforce are treated with dignity and respect
and are aware of their role and responsibilities in maintaining a
workplace free of any form of discrimination, harassment, including
sexual harassment, and abuse of authority.

P

[€]
SCOPE

This policy applies to UNHCR staff members and affiliate
workforce.

P

[E]

OVERALL POL CY

1%* enera{ P:t n(iz p es

{
4.1.2 The Organization has a duty to take all appropriate measures
towards ensuring a harmonious work environment, and to protect its
staff from exposure to any form of prohibitive conduct, through
preventive measures and the provision of effective remedies when
prevention has failed.

P

[e]
Dut es of ‘i AHCR Personne

!

UNHCR Personnel, including Staff members and Affiliate
Workforce, are expected to:

a) maintain a harmonious working environment for other
colleagues by behaving in a manner which is free of disrespect,
intimidation, hostility, offence and any term of discrimination,
harassment, sexual harassment or abuse of authority;

b) not to condone discrimination, harassment, sexual
harassment and abuse of authority[.]

61 F 1 ng a Comp{z{ nt

4.6.1.1 Any aggrieved individual [including former personnel] may
file a formal complaint with the inspector Generalds Office (IGO).
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62. Accordingly, the Tribunal can only conclude that any actions or inactions
taken on the complaint filed by the Applicant in relation to his separation from
service and the ficonsult PER/EX0 annotation cannot be considered to have
negatively impacted his contractual rights acquired during his previous
employment. Indeed, the Applicant was not asserting any right acquired in terms of
his previous contract of employment. Consequently, the contested decision had no
bearing on his former employment in the sense that it affected any contractual rights

he had acquired under it.

63. Considering the foregoing, the Tribunal finds that there is no sufficient nexus
between the Applicantés former employment and the contested decision to allow it

to entertain the case and, therefore, the application is not rec
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{

66. In view of the foregoing, the Tribunal DEC DES to reject the application as
not receivable.

(Segd)
Judge Teresa Bravo
Dated this 29" day of March 2022

Entered in the Register on this 29" day of March 2022
(Sgd )
Ren® M. Vargas M., Registrar, Geneva
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