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Introduction

1.  The Applicant, a staff member of the Office of the United Nations High
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parental leave provisions reflected in staff rule 6.30 (fithe transitional measureo).
The ASG/OHR, inter alia, conveyed that the intent of the measure was to facilitate

the transition from the previous parental leave scheme to the new one, and to enable
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Consideration
Legal Framework

18. Following the General Assemblyds approval of resolution 77/256 A-B on,
inter alia, a new parental leave framework, the Organization revised its staff rule
on parental leave effective 1 January 2023 through ST/SGB/2023/1 (2023 Staff
Ruleso). The former rules on maternity, paternity, and adoption leave were replaced
in the 2023 Staff Rules by staff rule 6.3, which reads:

Rule 6.3
Parental leave

(@) Under conditions established by the
Secretary-General, staff members shall be granted:

(1) Sixteen weeks of parental leave with full pay in the
case of the birth or adoption of a child;

(i) An additional period of 10 weeks of prenatal and
postnatal leave with full pay for the parent who gives birth,
bringing the total duration of their parental leave to 26 weeks;

(b) Staff members may avail of the 16 weeks of parental
leave mentioned in paragraph (a) (i) above any time within a year
following the date of their childds birth or adoption, provided that it
is completed during that year.

(c) Parental leave in the case of the birth or adoption of
a child under paragraph (a) (i) above may not be granted more than
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19. Subsequently, the Secretary-General established the conditions for granting

parental leave by issuing ST/AI/2023/2 (fiParental leave and family leave0), which
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ST/AI1/2005/2
Section 4
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Whether the Applicant is entitled to the transitional measure

27. The Applicantés child was born on 5 August 2022. The Applicant was on
maternity leave from 2 August 2022 to 21 November 2022.  From
22 November 2022 to 30 December 2022, she took annual leave, immediately
followed by parental leave as SLWOP until 31 August 2023.

28. The Applicantis parental leave as SLWOP was taken pursuant to sec. 4.1 of
ST/AI/2005/2. This provision allows staff members who are parents to a newly born
or adopted child to take SLWOP for a period of up to two years, which is granted

fias parental leaveo.

29. The Applicant argues that fithe plain meaning of section 4 is that such SLWOP
is parental leaveo. In this sense, she claims that she should have been considered as

still being on maternity leave for the purpose of the transitional measure.

30. The Tribunal disagrees with the Applicantds claim that her parental leave as
SLWOP equals maternity leave.

31. Under the previous scheme (2018 Staff Rules), staff members were entitled
to either maternity or paternity leave following the birth of their child.
ST/AI/2005/2 provided for parental leave as SLWOP. Under this scheme, maternity
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34. The first entitlement is meant to grant SLWOP (maximum of tw
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40. It follows that the analogy on which the Applicant grounds her eligibility
claim to the transitional measure is unsustainable from a legal standpoint. As
explained above, maternity leave and parental leave as SLWOP are two completely

different benefits: one being with pay and the other not at all.

41. With respect to the Applicantds argument vis-"-vis the guidelines of the
World Health Organization (f\WHOO0) on breastfeeding, the Tribunal clarifies that
such recommendation carries no legal weight capable of creating obligations on the
Organization or entitlements in favour of staff members. The only provisions
capable of that are the ones approved/issued by the Secretary-General that become

part of the Organizationds legal framework.

42.

Page 10 of 13



-
Q 29'. -y

p WNOIR?

R’ ey
oA

“0°80 0
b3
=

into force were entitled to the same 26 weeks in total as the ones who gave birth

after the entry into force of the new parental leave scheme. As determined in
McMillan:

47.

43.  Transitional measures are required when a new policy
changes previous law and/or entitlements. A transitional scheme
requires a cutoff point, and its establishment is a reasonable exercise
of administrative discretion.

44, [€] The Tribunal finds that the choice of 1 January 2023
was lawful, reasonable and fair. Also, it was consistent with the date
the new parental leave entitlement came into existence through the
issuance of ST/SGB/2023/1, as well as with para. B.1.2 of resolution
77/256 A-B requesting the implementation of the new parental
framework for 2023 on an exceptional basis.
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57.  The Secretary-Generalds determination of the limited
category of staff members to whom the parental leave measures
would apply is within his mandate under staff rule 6.3(a) of
ST/SGB/2023/1.

57. Consequently, the Tribunal finds that ST/AI/2023/2 did not violate the

hierarchy of laws when it regulated the implementation of current staff rule 6.3.

Conclusion

58. In view of the foregoing, the Tribunal DECIDES to reject the application in

its entirety.

(Signed)
Judge Sun Xiangzhuang
Dated this 23" day of October 2024

Entered in the Register on this 23" day of October 2024

(Signed)
Ren® M. Vargas M., Registrar, Geneva
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