


on perceived ‘demons’ such as ‘rogue’ creditors, ‘rogue’ debtors and even ‘rogue’ 
international financial institutions. 
 
Over the course of 2006, beginning on June 7 and continuing on October 5, October 12 
and December 6, EMTA presented four panel discussions relating to various aspects of 
what we called “Partial Sovereign Restructurings”.  The purpose of these panel 
discussions was not to take sides in the debate about Argentina’s restructuring, or to 
attempt to develop any sort of consensus EMTA position on any of the questions raised 
by recent restructurings, but simply to explore the lessons, if any, that can be learned 
from recent experience, an experience that has been difficult for all concerned, and for 
the market in general.  
 
Panelists included a number of leading lawyers representing investors and debtor 
countries, officials from the United Nations and a G-7 central bank, several prominent 
investors, a leading academic in the area of Emerging Markets finance and 
representatives from two different rating agencies, and the audiences included a wide 
range of lawyers, investors, sellside representatives and government officials. The four 
panels were introduced and moderated, respectively, by Jim Kerr (Davis Polk), Michael 
Straus (Straus & Boies), Andrew Yianni (Clifford Chance) and Whitney Debevoise 
(Arnold & Porter). Each panel presentation featured extensive interaction among 
panelists, as well as between panelists and members of the audience. 
 
From these presentations, the following observations can be drawn: 
 

(1) Ratings agencies may have quite different policies on how to treat sovereign 
debtors that are in, or emerging from, default scenarios, and in particular, they 
may have differing views on the relative importance of capacity and willingness 
to pay. 

 
The starting point in several of EMTA’s presentations was a description of the approach 
to recent sovereign restructurings taken by rating agencies, and it is apparent that the 
various rating agencies are not necessarily consistent in this regard.  
 
Ratings agencies generally seem to agree with most of the investor community that there 
are two components of sovereign creditworthiness—capacity and willingness to pay, but 
they disagree with each other about their relative importance.  
 
In its approach toward Argentina, for example, Standard & Poor’s has taken a fairly 
pragmatic and forward-looking view that, although Argentina’s recent track record does 



qualitative factors that in their view would effectively impose a ceiling on Argentina’s 
rating should its economy continue to improve, she did concede that, in the long history 
of sovereign debt default and restructuring, “partial or complete repudiation was not 
without precedent”. 
 
At EMTA’s October 12 meeting, a Fitch representative described their somewhat more 
conservative approach (maintaining a general rating for Argentina of RD—restrictive 
default) as involving a judgment that, despite various positive economic factors, 
Argentina’s default had not been fully resolved (unlike prior defaults by Uruguay and the 
Dominican Republic, where RD ratings had been removed within several months after 
their respective debt exchanges). Asked by a public sector official why Fitch gave such 
weight to the process followed by Argentina in restructuring its debt, and instead did not 
just consider the outcome, the Fitch representative explained that, in their view, process 
mattered because it revealed something about a debtor country’s attitude toward property 
and creditor rights. The panelist from Fitch further explained that they would be prepared 
to change the RD rating if either Argentina were to launch a new exchange offer for 
‘hold-out’ creditors that was “broadly accepted” or if it resumed normal bond financings 
in the international capital markets without incurring the risk that proceeds or debt 
service would be attached by the ‘hold-outs’. He declined to specify what specific 
participation level would satisfy their standard of broad acceptance. 
 
The discrepancy in views between these two rating agencies probably is mirrored in a 
certain inconsistency of investor views regarding the significance of a debtor country’s 
track record in servicing its debt. This inconsistency certainly can be seen in current 
investor attitudes regarding Argentina. 
 
 

(2) Creditor participation levels in sovereign restructurings may or may not have 
declined from the 95%+ critical mass levels of the Brady and pre-Brady era. 

 
Participation levels in the 1980’s and early 1990’s tended to be above 95%, and often 
approached 100%, as debt restructurings were generally heavily negotiated between 
debtor countries and their bank advisory committees and the international financial 
institutions and bank regulators encouraged the parties to reach a very high ‘critical mass’ 
of participation.  A number of factors, including concerns about the greater diversity of 
bondholders, and potentially greater difficulties in obtaining their acquiescence, as well 
as the resulting G-7 government support for 75% collective action clauses, have 
contributed to a perception that participation levels in future sovereign restructurings may 
be sharply lower than in the past. The relatively low bondholder participation rate of 76% 
that resulted from Argentina’s restructuring tactics was consistent with this perception, 
and has in turn raised concerns among many investors that other sovereigns may be 
encouraged to adopt similar restructuring strategies.  
 
Several panelists in the EMTA presentations expressed views to the effect that, while the 
acceptable participation rate for sovereign bond restructurings is debatable, lower 
participation rates in future restructurings are inevitable. Factors that tend to drive down 
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creditor participation rates include diversification of bondholders, changes in the 
restructuring process, debtor restructuring tactics and low carrying costs, with one 
implication being greater potential for, and possible a greater tendency toward, more 
litigation. 
 
Regardless of the factors that led G-7 governments to encourage the market to adopt the 
75% CAC’s that are now routinely included in new bond issues, the many prior bond 
issues that do not include such CAC’s will probably require that, for the foreseeable 
future, most country debt reschedulings continue to be structured in the form of exchange 
offers. Whether or not debtor governments choose to emulate Argentina’s take-it-or-
leave-it restructuring tactics remains to be seen, and may in fact depend on the endplay of 
Argentina’s restructuring, and in particular, whether ‘hold-out’ creditors are successful in 
enforcing their untendered bonds or whether, and if so how, Argentina chooses to reopen 
the terms of its exchange offer. 
 
Although these investor concerns about restructuring strategies that will lead to low 
participation rates in future restructurings are generally consistent with the strain of 
populism that is prevalent in some EM countries and may yet prove to be well-founded, it 
is too early to draw firm conclusions one way or the other, and it may, in any event, 
prove misleading to view this question through what is essentially an Argentine prism. 
Each debtor country that determines that a restructuring of its debt is necessary will likely 
do so in the context of its own particular facts and circumstances. Belize, which recently 
completed the restructuring of its debt with an announced participation rate of over 98%, 
signaled early on that its restructuring would be creditor-friendly. Compared with 
Argentina, that establishes a wide bid/offer in restructuring styles and participation rates, 
and at this point, there is no more reason to assume that other debtor countries will follow 
the Argentine model than the Belizean one. Presumably, future restructurings will be 
guided less by populism than by a practical balancing of the degree of debt relief needed 
with the benefits of early return to the normally functioning voluntary markets. 
 

(3) Country debt restructurings are more likely to occur now than previously in an 
environment where there is pending litigation against the sovereign. 

 
Three of the four EMTA panel presentations focused largely on recent developments in 
the litigation of claims against sovereign debtors either during or after a restructuring, and 
several panelists emphasized that the role of the courts in connection with sovereign debt 
restructurings is likely to continue to increase. Why this has been the trend in recent 
years, and why that trend is believed to be on the increase, is not entirely clear, but the 
most obvious explanations come from quite different perspectives—first, that hardball 
restructuring tactics tend to precipitate litigation, and secondly, that the lack of collective 
action clauses in many bonds has combined with the greater diversity of holders to make 
it more likely that legal actions will be brought. It should come as no surprise that the 
first explanation is more often offered by investors, while the second is usually heard 
from the official sector. The most difficult problem with the second explanation, at least 
inasmuch as it applies to future trends, is that the increased litigation to date has been 
accompanied by a growing perception among investors that litigation against sovereign 
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debtors has become much more difficult in recent years—despite the spectre of the rogue 
creditor, there are still very few examples of plaintiff creditors actually collecting 
judgments against sovereign debtors (see (5) below). 
 
Of course, litigation against a sovereign debtor by a creditor was extremely rare during 
the Brady and pre-Brady eras, perhaps because most creditors were commercial banks 
subject to some influence by their bank regulators and supervisors or because most 
restructurings at the time were heavily negotiated and supported by IMF, which at the 
time was encouraging very high-percentage critical masses. 
 
Beyond these more obvious explanations for the recent increase in litigation against 
sovereign debtors, there may be more subtle ones, such as the possibility that the low-
interest environment that has prevailed for several years has sufficiently reduced the cost 
of carrying non-performing assets to make the business strategy of buying assets for the 
purpose of enforcing them more viable. It may also be that now that the taboo against 
bringing legal actions against sovereign debtors has been broken a number of times, 
investors have become more willing to be seen to be aggressive in enforcing their rights. 
 

(4) Predictably, there is a significant split in perceptions between investors and debtor 
countries regarding whether or not the US Foreign Sovereign Immunities Act is 
working properly, or as originally intended. 

 
The enforcement of claims against foreign sovereigns in the United States is subject to 
the limitations of the Foreign Sovereign Immunities Act of 1976, which endeavors to 
strike a balance between the rights of the debtor and its creditors. Following a discussion 
of the litigation risks faced by a debtor country that had only partially restructured its 
outstanding indebtedness, several of the June 7 panelists (lawyers representing debtors, as 
well as those representing creditors) agreed that there were “high hurdles” to the 
enforcement of judgments in the US courts under the FSIA.  The main purpose of the 
October 5 panel was to outline the origins and purposes of the FSIA, and then to review 
in greater detail recent developments in its application in an effort to determine whether 
the FSIA, as interpreted, struck the appropriate balance between the rights of debtors and 
creditors. 
 
Predictably, many investors (and their lawyers) believe that the original purpose of the 
FSIA was to make enforcement of claims against sovereigns more predictable and, to a 
certain extent, easier. These same investors tend to feel that recent developments in the 
courts have shifted the balance too far in favor of the debtor countries. On the other hand, 
lawyers for debtor countries contest that the original purpose of the Act was to make 
enforcement against sovereigns materially easier, but concede that perhaps it instead was 
intended to make the determination of sovereign immunity less political, by defining 
legal standards instead of leaving such determinations in the US solely up to US State 
Department officials. 
 
While it is not surprising that lawyers for investors believe that the balance has shifted in 
recent years toward the rights of debtors, and that lawyers for debtor countries believe 
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be found within jurisdictions where they can be attached. At EMTA’s October 5 
presentation, a panelist who represents both debtors and occasionally creditors observed 
that “there was nothing particularly wrong with it being difficult to enforce judgments in 
the US, as it very much depended upon where the sovereign’s assets were located.” In her 
view, the more accurate question was whether it should be easier to enforce US 
judgments against sovereigns in other jurisdictions. 
 
The effort by debtors to avoid attachments to satisfy outstanding judgments has been 
partly responsible for driving the financing activities of such debtors back inside their 
own borders by preventing them from raising debt capital in the international capital 
markets. This forced retreat from the usual debt markets for some debtor countries has 
come at a time when high commodity prices have enabled many debtor countries to pay 
down much of their external debt and when enhanced liquidity in the capital markets 
generally has created a greater international investor appetite for local currency assets 
that has enabled many debtors to shift their financing activities from external currencies 
to their own. 
 

(6) At the same time, there is a significant spectrum of private sector attitudes, and 
even split views within the investor community, regarding whether or not the 
existing international financial architecture is adequate in balancing the interests 
of debtor countries and their creditors. 

 
While it is not surprising that lawyers for debtors generally disagree with lawyers for 
investors about whether the existing international financial architecture adequately 
balances the interests of debtors and creditors, there are somewhat unexpected 
disagreements within the investor community about how and when creditor rights should 
be asserted and how far creditors should go in protecting their interests. 
In this regard, many investors presumably chose not to accept the terms of Argentina’s 
restructuring because they believed that Argentina unfairly offered less than it could 
afford to pay, while other investors who did accept Argentina’s exchange offer strongly 
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countries, and less in favor of creditor interests, than they were a decade or more 
ago. 

 
Despite these sometimes conflicting views among investors about whether the rights of 
sovereign debtors and their creditors are adequately balanced, and how far creditors 



to say that many investors, as well as others in the private sector, felt that G-7 policy had 
shifted in favor of debtor countries and that Argentina’s ‘take-it-or-leave-it’ approach to 
its rescheduling was generally supported by the official sector. 
 
 

(8) Though there are many shared criticisms of official sector policies and actions, 
there is no apparent consensus view among investors regarding the appropriate 
role of the official sector in resolving sovereign financial crises. 

 
If there is consensus within the private sector, more or less, to the effect that recent G-7 
policies have inclined more toward EM countries than their creditors, that consensus does 
not carry over to any clear sense of what role the official sector should take in resolving 
sovereign financial crises.  
 
Many in the private sector share the predominant official sector view that large-scale 
‘bail-outs’ create moral hazards (for both creditors and debtors) and should therefore be 
avoided (even if most in the private sector dispute that such ‘bail-outs’ were actually as 
costly as many in the official sector seemed to believe). Nevertheless, most in the private 
sector believe that avoidcred8ial sector vi



influence of the US government may at times be inconsistent with the general intent of 
the amicus curiae mechanism. The courts are now too heavily influenced by such 
government views, to the point where the predictability of outcome intended under the 
FSIA is too often trumped by government policy.”  Another EMTA panelist was 
somewhat blunter, stating that the US government should intervene in litigation against 
sovereign debtors, but “not on the wrong side”. This comment was perhaps made mindful 
of the powerful amicus brief submitted by the US government in the 1984 Allied Bank 
case, in which the government argued that, although US policy placed great weight on the 
voluntary participation of private sector creditors in sovereign debt restructurings, such 
voluntary participation depended on creditors having enforceable legal documentation. 
 
In addition, critics of recent official sector policies have criticized the US government for 
recent actions (including such things as amicus briefs, support for CAC’s and pressure on 
the IMF to violate its own Lending into Arrears policies) that have generally tended to 
“undermine market discipline on Emerging Markets debtors” by depriving default of its 
consequences. 
 
Of course, these various investor views, though strongly held, do not amount to a 
consensus, and they in any event are to a certain extent counterbalanced by the contrary 
views of debtor countries and their representatives. 
 
Despite these perspectives in the private sector about things that the official sector should 
not be doing, there is little remotely approaching consensus that has been expressed at 
any EMTA presentation, or that I am otherwise aware of, about what the official sector 
should be doing with respect to financial crises in the Emerging Markets, other than 
trying harder to prevent them. Even where there have been strong private sector views in 
the past, the inability of the private sector to speak in a unified voice has diluted its 
influence on official sector policies in all but the most extreme cases. 
 
Though I know very little about views within the official sector, one of the more enduring 
legacies of Argentina’s restructuring may be that some of the uncertainties within the 
private sector about the appropriate role of the official sector now seem, to a certain 
extent, to be shared by some in the official sector. One official sector representative, 
carefully offering only his personal views, suggested that, in part as a result of Argentina, 
the official sector generally recognized that it was “limited in what it could do to 
influence events and outcomes” and accordingly had gained a better appreciation of the 
diversity of the investor community and had become “much more modest about what it 
could or should do to help resolve sovereign financial crises”. Another official sector 
representative, also speaking as an individual, stated that “neither market discipline nor 
recent official rescheduling practices seemed to be working very well”. In particular, she 
noted that something needs to be done about the relationship between the IMF and the 
Paris Club if the “right signals” are to be sent to the markets and that some IMF and Paris 





importance of capacity to pay (as a result of a restructuring’s outcome) as opposed to 
willingness to do so (as reflected in the process followed by a country throughout its 
default and restructuring, and the perceptions resulting from that process), considered 
in light of changing economic and market conditions, do suggest some useful ways of 
looking at the efficacy of the current restructuring process and how it might be 
improved. 
 
Because country debt restructurings must be approached on a case-by-case basis, their 
modalities and (certainly) their outcomes cannot be standardized. This almost 
inherent lack of uniformity is inevitable and may result in a somewhat ad hoc process 
that may sometimes seem unpredictable and sometimes seem (and perhaps be) 
disorderly.  
 
Can this ad hoc process be made more orderly or more predictable? If so, the starting 
point in determining how is in recognizing that even countries in financial crisis 
nevertheless retain considerable power (they are sovereign after all) to determine how 
that crisis will be resolved. Because of the limited remedies available, and the 
tendency of courts to proceed cautiously, even legal actions that may be brought by 
some creditors against the debtor country seem likely to prove more of a nuisance 
than a serious disruption. 
 
Whether or not a country’s policies and actions can effectively prevent an economic 
or financial crisis from occurring, the timing and the modality of a restructuring are in 
many respects within the debtor country’s control. While a debtor country may not, 
under the existing architecture, be able to control creditor reactions to its financial 
crisis and restructuring proposals, such reactions can generally be anticipated and 
influenced by the debtor country’s conduct. This influence over creditor reactions is 
in part exerted through the debtor country’s engagement with its creditors. By 
‘engagement’, I mean the process undertaken by the debtor and how the debtor 
involves creditors in that process.  
 
If there is a ‘hole’ in the existing international financial architecture, it is that how (or 
in some cases, whether!) a debtor country chooses to engage with its creditors is now 
too uncertain, and that uncertainty has the potential for resulting in an unconstructive 
engagement or, even worse, a perceived lack of it, as was the case in Argentina. 
 
Rating agency and investor reaction to a debtor country that has recently restructured 
its debt and emerged from financial distress will in part depend on the country’s track 
record of engagement with its creditors during the restructuring process. How 
important as a factor this track record will actually be, and what effect this may have 
on the debtor’s access to foreign investor capital, including its cost, may depend on 
various exogenous factors such as general levels of liquidity and risk appetite. In 
more favorable economic  and market conditions, when liquidity and tolerance for 
risk are high, this track record may be less important than the improvement in debt 
service capacity that in part resulted from the restructuring outcome. 
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In less favorable economic and market circumstances, however, particularly those 
characterized by less liquidity and greater risk discrimination, factors consistent with 
greater willingness to pay, such as how well the debtor was perceived as engaging 
with its creditors, may be given greater weight by rating agencies and investors. 
 
If there is an opportunity to make the restructuring process more orderly, and possibly 
under some economic conditions to improve the debtor country’s access to the 
international capital markets, it is to develop mechanisms to encourage that this 
engagement of debtors with their creditors during the restructuring process is as 
constructive as possible. In the interest of being as market-oriented as possible, any 
such mechanisms should be in the form of incentives rather than prescriptions. Such 
mechanisms may include IMF lending or other official sector policies or new 
contractual arrangements between debtors and their creditors. IMF lending policies 
are certainly not above review, and the effort to implement collective action clauses 
fell far short of ensuring that debtor engagement with creditors would be as 
constructive as possible. 
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