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1Taxation of Services under Tax 

Taxation of Services under Tax 

Treaties

Treaties



ServicesServices

�’ Cross-border trade in services now exceeds 
trade in goods

�’ Wide variety of domestic law tax treatments of 
income from services
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• Technical Services

▪ Some treaties include a provision for fees for technical services 
under the Royalties Article or similar stand-alone article
– There have been a number of disputes regarding what exactly 

constitutes technical services for the purposes of this type of 
provision

– Can be a fine line w
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3 main approaches:

3. Withholding tax - Article 12 or separate article 
applies (royalty approach)

– usually only applies to income from technical 
services or technical assistance

– interpretation 'supply of know-how', or extensions 
to royalties definition, or separate article

– source rule based on residence of payer or place 
where PE is situated

Services Services –– Treaty nexusTreaty nexus



Services Services –– UN Model UN Model –– Art. 5(3)(b)Art. 5(3)(b)
�’ UN Model services PE clause creates a deemed PE if services are 

rendered beyond a certain time limit

“The furnishing of services, includi ng consultancy services, by an 
enterprise through employees or other personnel engaged by the 
enterprise for such purpose, but on ly if activities of that nature 
continue (for the same or a connected project) within the country 
for a period or periods aggregat ing more than 183 days in any 12-
month period commencing or ending  in the fiscal year concerned.”

�’ The territorial requirement depends on the interpretation of the term 
“activities  … within”

�’ Same or connected project requirement
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Services Services -- OECDOECD--Alternative Services PEAlternative Services PE
▪ The OECD Commentary now provides for a services PE 

alternative (para 42.11 to 42.47 of the commentary to Article 
5).  There are two main conditions:

– Services must be performed in the source state

– Minimum time period in the source state

▪ Services must be rendered to a third party, not to the 
enterprise itself

▪ Would apply irrespective of application of Art. 5(1), (2) or (3)
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Services Services -- OECDOECD-- Alternative Services PEAlternative Services PE

“… an enterprise that performs services in the other 
Contracting State, for a period or periods exceeding in the 
aggregate 183 days in any twelve month period, 

and these services are performed through 
one or more individuals who are present and 
performing such services in that other 
State.”
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Services Services –– UN workUN work

▪ The Committee of Experts on International 
Cooperation in Tax Matters䍯潰渹㍯⸵ਲ㔮㝥⁃潭圠呣㈸⸰琾呪ਮ〱‰〰䵯摥氠異摡瑥湡瑩潮慬 
䍯潰敲慴楯渠楮⁔慸⁍慴瑥牳
䍯 潰 敲 慴 楯 渠 楮 ⁔ 慸 ⁍ 慴 瑥 牳





Services Services –– UN workUN work

▪ US Tax Treaty Model (1996):

Article 14

1. Income derived by an individual who is a 
resident of a Contracting State in respect of the 
performance of personal services of an independent 
character shall be taxable only in that State.
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Services Services –– UN workUN work

▪
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THANK YOUTHANK YOU

MUCHAS GRACIASMUCHAS GRACIAS

LKANA@SII.CLLKANA@SII.CL


