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For the most part, the proposed OECD Commentary on the Article is relevant for 

the United Nations Model Convention Commentary. However, the OECD Commentary 

would need to be modified appropriately for inclusion in the United Nations Model 

Convention. The draft Commentary for new Article 29, paragraph 9 is reproduced in 

this note. 

 

The Commentary on Article 1 of the United Nations Model Convention needs to be 

revised to reflect the fact that new Article 29, paragraph 9 is now included in the 

Convention. The references in the Commentary on Article 1 to a general anti-abuse rule 

remain appropriate for those tax treaties that do not contain a general anti-abuse rule. 

The revised Commentary on Article 1 is contained in a separate note. 
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PROPOSED GENERAL ANTI-AVOIDANCE RULE  
– COMMENTA RY FOR A NEW ARTICLE  
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In this example, whilst RCo is claiming the benefits of the State R-State S 
treaty with respect to a loan that was entered into for valid commercial 
reasons, if the facts of the case show that one of the principal purposes of 
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undertaken or arranged for such purpose. The determination requires 
reasonableness, suggesting that the possibility of different interpretations of the 
events must be objectively considered. 

179. The reference to “one of the principal purposes” in paragraph 9 means that 
obtaining the benefit under a tax convention need not be the sole or dominant 
purpose of a particular arrangement or transaction. It is sufficient that at least 
one of the principal purposes was to obtain the benefit. For example, a person 
may sell a property for various reasons, but if before the sale, that person becomes 
a resident of one of the Contracting States and one of the principal purposes for 
doing so is to obtain a benefit under a tax convention, paragraph 9 could apply 
notwithstanding the fact that there may also be other principal purposes for 
changing the residence, such as facilitating the sale of the property or the re-
investment of the proceeds of the alienation.  

180. A purpose will not be a principal purpose when it is reasonable to conclude, 
having regard to all relevant facts and circumstances, that obtaining the benefit 
was not a principal consideration and would not have justified entering into any 
arrangement or transaction that has, alone or together with other transactions, 
resulted in the benefit. In particular, where an arrangement is inextricably linked 
to a core commercial activity, and its form has not been driven by considerations 
of obtaining a benefit, it is unlikely that its principal purpose will be considered to 
be to obtain that benefit. Where, however, an arrangement is entered into for the 
purpose of obtaining similar benefits under a number of treaties, it should not be 
considered that obtaining benefits under other treaties will prevent obtaining one 
benefit under one treaty from being considered a principal purpose for that 
arrangement. Assume, for example, that a taxpayer resident of State A enters into 
a conduit arrangement with a financial institution resident of State B in order for 
that financial institution to invest, for the ultimate benefit of that taxpayer, in 
bonds issued in a large number of States with which State B, but not State A, has 
tax treaties. If the facts and circumstances reveal that the arrangement has been 
entered into for the principal purpose of obtaining the benefits of these tax 
treaties, it should not be considered that obtaining a benefit under one specific 
treaty was not one of the principal purposes for that arrangement. Similarly, 
purposes related to the avoidance of domestic law should not be used to argue that 
obtaining a treaty benefit was merely accessory to such purposes. 

181. The following examples illustrate the application of the paragraph (the 
examples included in paragraph 186 below should also be considered when 
determining whether and when the paragraph would apply in the case of conduit 
arrangements): 

− Example A: TCo, a company resident of State T, owns shares of SCo, a 
company listed on the stock exchange of State S. State T does not have a 
tax convention with State S and, therefore, any dividend paid by SCo to 
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TCo is subject to a withholding tax on dividends of 25 per cent in 
accordance with the domestic law of State S. Under the State R-State S tax 
convention, however, there is no withholding tax on dividends paid by a 
company resident of a Contracting State and beneficially owned by a 
company resident of the other State. TCo enters into an agreement with 
RCo, an independent financial institution resident of State R, pursuant to 
which TCo assigns to RCo the right to the payment of dividends that have 
been declared but have not yet been paid by SCo.  

 In this example, in the absence of other facts and circumstances showing 
otherwise, it would be reasonable to conclude that one of the principal 
purposes for the arrangement under which TCo assigned the right to the 
payment of dividends to RCo was for RCo to obtain the benefit of the 
exemption from source taxation of dividends provided for by the State R-
State S tax convention and it would be contrary to the object and purpose 
of the tax convention to grant the benefit of that exemption under this 
treaty-shopping arrangement. 

− Example B: SCo, a company resident of State S, is the subsidiary of TCo, a 
company resident of State T. State T does not have a tax convention with 
State S and, therefore, any dividend paid by SCo to TCo is subject to a 
withholding tax on dividends of 25 per cent in accordance with the 
domestic law of State S. Under the State R-State S tax convention, 
however, the applicable rate of withholding tax on dividends paid by a 
company of State S to a resident of State R is 5 per cent. TCo therefore 
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now considering establishing a manufacturing plant in a developing 
country in order to benefit from lower manufacturing costs. After a 
preliminary review, possible locations in three different countries are 
identified. All three countries provide similar economic and political 
environments. After considering the fact that State S is the only one of 
these countries with which State R has a tax convention, the decision is 
made to build the plant in that State. 
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benefit of the Convention, it would not be reasonable to deny the benefit of 
the State R-State S tax treaty to RCo. 

− Example E: RCo is a company resident of State R and, for the last 5 years, 
has held 24 per cent of the shares of company SCo, a resident of State S. 
Following the entry-into-force of a tax treaty between States R and S 
(Article 10 of which is identical to Article 10 of this Model), RCo decides to 
increase to 25 per cent its ownership of the shares of SCo. The facts and 
circumstances reveal that the decision to acquire these additional shares 
has been made primarily in order to obtain the benefit of the lower rate of 
tax provided by Article 10(2)a) of the treaty.  

 In that case, although one of the principal purposes for the transaction 
through which the additional shares are acquired is clearly to obtain the 
benefit of Article 10(2)a), paragraph 9 would not apply because it may be 
established that granting that benefit in these circumstances would be in 
accordance with the object and purpose of Article 10(2)a). That 
subparagraph uses an arbitrary threshold of 25 per cent for the purposes 
of determining which shareholders are entitled to the benefit of the lower 
rate of tax on dividends and it is consistent with this approach to grant the 
benefits of the subparagraph to a taxpayer who genuinely increases its 
participation in a company in order to satisfy this requirement. 

− Example F: TCO is a publicly-traded company resident of State T. TCO’s 
information technology business, which was developed in State T, has 
grown considerably over the last few years as a result of an aggressive 
merger and acquisition policy pursued by TCO’s management. RCO, a 
company resident of State R (a State that has concluded many tax treaties 
providing for no or low source taxation of dividends and royalties), is the 
family-owned holding company of a group that is also active in the 
information technology sector. Almost all the shares of RCO are owned by 
residents of State R who are relatives of the entrepreneur who launched and 
developed the business of the RCO group. RCO’s main assets are shares of 
subsidiaries located in neighbouring countries, including SCO, a company 
resident of State S, as well as patents developed in State R and licensed to 
these subsidiaries. TCO, which has long been interested in acquiring the 
business of the RCO group and its portfolio of patents, has made an offer to 
acquire all the shares of RCO.  

 In this example, in the absence of other facts and circumstances showing 
otherwise, it would be reasonable to conclude that the principal purposes for 
the acquisition of RCO are related to the expansion of the business of the 
TCO group and do not include the obtaining of benefits under the treaty 
between States R and S. The fact that RCO acts primarily as a holding 
company does not change that result. It might well be that, after the 
acquisition of the shares of RCO, TCO’s management will consider the 
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 In this example, it is clear that the arrangements between the right holders 
and RCO and SCO, and between SCO and RCO, have been put in place for 
the efficient management of the granting of licenses and collection of 
royalties with respect to a large number of small transactions. Whilst one of 
the purposes for entering into these arrangements may well be to ensure 
that withholding tax is collected at the correct treaty rate without the need 
for each individual right holder to apply for a refund on small payments, 
which would be cumbersome and expensive, it is clear that such purpose, 
which serves to promote the correct and efficient application of tax treaties, 
would be in accordance with the object and purpose of the relevant 
provisions of the applicable treaties.  

− Example J: RCO is a company resident of State R. It has successfully 
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and the extensive tax convention network of State R, including its tax 
convention with State S, which provides for low withholding tax rates. RCO 
employs an experienced local management team to review investment 
recommendations from Fund, approve and monitor investments, carry on 
treasury functions, maintain RCO’s books and records, and ensure 
compliance with regulatory requirements in States where it invests. The 
board of directors of RCO is appointed by Fund and is composed of a 
majority of State R resident directors with expertise in investment 
management, as well as members of Fund’s global management team. RCO 
pays tax and files tax returns in State R. 

  RCO is now contemplating an investment in SCO, a company 
resident of State S. The investment in SCO would constitute only part of 
RCO’s overall investment portfolio, which includes investments in a 
number of countries in addition to State S which are also members of the 
same regional grouping. Under the tax convention between State R and 
State S, the withholding tax rate on dividends is reduced from 30 per cent 
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facilitate debt financing (including from third-party lenders) and the 
making, management and disposal of investments. It is also established for 
the purposes of administering the claims for relief of withholding tax under 
any applicable tax treaty. This is an important function of RCO as it is 
administratively simpler for one company to get treaty relief rather than 
have each institutional investor process its own claim for relief, especially if 
the treaty relief to which each investor would be entitled as regards a 
specific item of income is a small amount. After a review of possible 
locations, Real Estate Fund decided to establish RCO in State R. This 
decision was mainly driven by the political stability of State R, its regulatory 
and legal systems, lender and investor familiarity, access to appropriately 
qualified personnel and the extensive tax convention network of State R, 
including its treaties with other States within the specific geographic area 
targeted for investment. RCO, however, does not obtain treaty benefits that 
are better than the benefits to which its investors would have been entitled if 
they had made the same investments directly in these States and had 
obtained treaty benefits under the treaties concluded by their States of 
residence.   

  In this example, whilst the decision to locate RCO in State R is 
taken in light of the existence of benefits under the tax conventions 
between State R and the States within the specific geographic area targeted 
for investment, it is clear that RCO’s immovable property investments are 
made for commercial purposes consistent with the investment mandate of 
the fund. Also RCO does not derive any treaty benefits that are better than 
those to which its investors would be entitled and each State where RCO’s 
immovable property investments are made is allowed to tax the income 
derived directly from such investments.  In the absence of other facts or 
circumstances showing that RCO’s investments are part of an 
arrangement, or relate to another transaction, undertaken for a principal 
purpose of obtaining the benefit of the Convention, it would not be 
reasonable to deny the benefit of the tax treaties between RCO and the 
States in which RCO’s immovable property investments are located. 

3. The following examples also illustrate the application of paragraph 9: 

Example M: TCo, a resident of State T, is a member of a multinational 
group of companies that provides various cleaning and waste management 
services to businesses in State T and also in other states. TCo enters into a 
contract with SCo, a company resident of State S to provide its services at 
three of SCo’s business facilities in State S for a period of 180 working 
days. Subsequently, at a time when TCo has spent 150 working days in 
State S, TCo and SCo begin negotiations to extend the contract for an 
additional 90 days. As allowed by the amended contract, TCo assigns its 
rights and obligations under the contract to SUBCo, a wholly-owned 
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subsidiary of TCo and also a resident of State T. SUBCo performs the 
required services to SCo for 90 days under the amended contract with the 
assistance of personnel supplied by TCo. The tax convention between State 
T and State S contains a provision identical to subparagraph (3)(b) of Article 
5. Both TCo and SUBCo claim the benefit of subparagraph (3)(b) of Article 
5 on the basis that neither of them furnishes services in State S for more than 
183 days in any 12-month period. 

 

In this example, the facts and circumstances may reveal that a principal 
purpose of limiting the services provided by TCo in State S to 180 days was 
to avoid having a permanent establishment in State S and to obtain the 
benefit of the time threshold in subparagraph (3)(b) of Article 5. However, 
the general anti-abuse rule in paragraph 9 of the Article would not apply in 
this example if TCo’s services in State S were limited to 180 days because 
granting the benefit of subparagraph (3)(b) of Article 5 in this situation is in 
accordance with its object and purpose. Subparagraph (3)(b) of Article 5 
establishes a bright-line time threshold of more than 183 working days in 
any 12-month period for the existence of a permanent establishment and it 
is consistent with this object and purpose to grant the benefit of the 
subparagraph to a taxpayer who limits its activities of performing services in 
a country to less than the threshold. This result is consistent wit( c)(h 2 Tc -0.002 Tw 0.23 0 d
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State S. Under the domestic law of State S, group companies are entitled to 
consolidate their profits and losses. RCo establishes its place of effective 
management in State S and is considered to be a resident of State S under its 
domestic law. Under the tie-breaker rule in paragraph (3) of Article 4 of the 
tax convention between State T and State S, RCo is considered to be a 
resident only of State S for purposes of the treaty. w of  la  
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States are free to include the following additional paragraph in their bilateral 
treaties:  

10. Where a benefit under this Convention is denied to a person under 
paragraph 9, the competent authority of the Contracting State that would 
otherwise have granted this benefit shall nevertheless treat that person as 
being entitled to this benefit, or to different benefits with respect to a specific 
item of income or capital, if such competent authority, upon request from that 
person and after consideration of the relevant facts and circumstances, 
determines that such benefits would have been granted to that person in the 
absence of the transaction or arrangement referred to in paragraph 9. The 
competent authority of the Contracting State to which the request has been 
made will consult with the competent authority of the other State before 
rejecting a request made under this paragraph by a resident of that other 
State. 

184. 
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