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8. On 17 July 2020, the DRR asked staff under his supervision, including the
Applicant, to fiplease plan for next week PMD discussions, which will result in goal
approvals and also mid-term review adjustments if needed.0 The DRR wrote
separately to the Applicant reminding him that he still had finot received the updated

performance goals according to [his] request.o

9.  On 20 July 2020, the Applicant again raised his concerns over procurement
practices in the Country Office with the DRR and the Resident
Representative (iRR0), UNDP Kazakhstan.

10. On 23 July 2020, the DRR and the Applicant met to discuss the Applicantos
PMD and to approve his PMD goals. On the same day, the DRR alerted the
Applicant that the goals still had not been properly entered in the PMD system and
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19. One concern addressed in the PIP arose in the context of the revised Internal
Control Framework (filCF0), which was put in place by UNDP Kazakhstan in
agreement with RBEC to mitigate risks identified by the audit of the UNDP GEF
fund. In response to the RRés email sharing the revised ICF with all staff, the
Applicant wrote on 29 September 2020 to all staff in UNDP Kazakhstan that the
revised ICF was fi[o]fficially rejected by SDU0 allegedly because fi[i]t was not
discussed and agreed with Head and SDU Teamo and wrote to his subordinates in

the SDU team that finone is allowed to [implement the ICF]o.

20. Another concern that the PIP sought to address was the Applicantds refusal to
adhere to the advice of the UNDP Ethics Office, provided to him on 13 April 2020,
that he should fiwithdraw from the NPTCo. Notwithstanding the Ethics Officebs
recommendation, the Applicant became a member of the NPTC. Prior to the
initiation of the PIP, the DRR and Human Resources followed-up with the
Applicant on his membership in the NPTC on multiple occasions but the Applicant

refused to provide any explanation or evidence of his resignation.

21. In addition to identifying the performance concerns, the PIP outlined the

actions required to show improvement during the PIP period.

22. By letter dated 13 October 2020, the RR notified the Applicant of the
temporary reassignment of his functions in the context of the special measures for
the UNDP oversight of the GEF funded projects, including his removal from any
role in the GEF funded projects. The RR clarified, inter alia, that such changes
would fiensure the integrity and independence of the review process through an
external dedicated capacity for the GEF portfolio management and through a closer
control by the [Country Office] Senior Management in the oversight over the GEF

portfolioo.

23. On the same day, the Applicant replied that the instruction was fi[r]ejected

since it violates existing contract, TOR, and Unit operation modalityo.
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24. On 16 October 2020, the Applicant again wrote to the UNDP Administrator
raising issues in connection with the GEF audit of SDU projects and asked him to
start an appropriate investigation, and to put the fitemporaryd measures on hold,

allowing him to work on all existing and new projects and initiatives.

25.  On the same date, the DRR instructed him to attend a PIP meeting or face

administrative consequences.

26. On 19 October 2020, the first PIP check-in meeting was held. The Applicant
did not attend the meeting, despite efforts made by the DRR to reach out to him at
the meeting time. Although he did not attend the meeting, the DRR assessed the
Applicantbs progress in the PIP, determining that there had been no progress and
that all of the issues addressed in the PIP remained without improvement. The

progress report was sent to the Applicant on 22 October 2020.

27. On 24 October 2020, the Applicant submitted a complaint of possible
misconduct by the DRR to the UNDP Office of Audit and Investigations (IOAI0).

28. By an Inter-Office Memorandum dated 28 October 2020, the RR asked the
Applicant to provide fian explanatory note on [his] involvement with the [NPTC]o.
The memorandum recalled that the Applicant had been asked to provide evidence
of his resignation from the NPTC by 13 October 2020, and the numerous
communications and reminders to that effect based on the advice of the Ethics
Office of 13 April 2020 that the Applicantés participation in the NPTC was
incompatible with his status as a UNDP staff member. It further identified the fact
that not only had the Applicant not provided evidence of his resignation, but he had
participated in a meeting of the NPTC on 22 October 2020 and made a statement to

the press about his involvement with the NPTC without authorization of UNDP.

29. On the same day, the Applicant replied as follows to the RR: fiRejected. No
more violation of my contract and [TOR], official UNDP documents, will be
allowed. Reported to OAI. Investigation is starting.0 The Applicant did not
otherwise provide evidence of his resignation or any explanation related to his

involvement in the NPTC.
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30. By email dated 30 October 2020, OAI informed the Applicant that fifor the
most part, the allegations [he] reported do not constitute misconduct but rather
issues that relate more to performance and would therefore be within the purview
of Senior Management to deal witho. Regarding the alleged misconduct, OAI

requested the Applicant to provide the following information:
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noted the Applicantos failure to reply to the RRds 28 October 2020 memo instructing

the Applicant to provide an explanatory note on his involvement with the NPTC.
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result in administrative consequences. These consequences can
include separation from service.

40. The same day, the Applicant replied to this instruction stating: filrrelevant as

beforeo.

41. On 16 November 2020, the PIP check-in meeting was held, and the Applicant
failed to attend.

42. On 17 November 2020, the RR issued a written reprimand to the Applicant
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47. On 2 March 2021, the Applicant filed the application mentioned in

para. 1 above.
48. On 1 April 2021, the Respondent filed his reply.

49. On 13 December 2021, the present case was assigned to the undersigned

Judge.

50. By Order No. 25 (GVA/2022) of 23 February 2022, the Tribunal notified the
parties that it was ready to adjudicate the case and would be moving forward with

its judgment.
Parties’ submissions
51. The Applicants principal contentions are:

a.  Thereasons put forward by the Respondent to terminate the Applicantis

fixed-term appointment are suspect on several grounds:
i The Applicantbs initial months of service were viewed positively;

ii.  His efforts at maintenance of good relations with the Government

was one reason cited for his separation;
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b.  The contested decision was improperly motivated and taken as
retaliation after he raised allegations of misconduct in respect to his

supervisor:

i The PIP was imposed based on improper motives. By the time the
PIP was proposed, the relations between the Applicant and his
supervisor had seriously deteriorated, together with the reporting of
potential misconduct to the Administrator by the Applicant, making an

objective assessment impossible; and
ii.  The PIP was aimed at silencing the Applicant.
52. The Respondentds principal contentions are:

a.  The decision to terminate the Applicantis fixed-term appointment was

lawful:

i The Applicant refused to comply with the PIP and UNDP was
accordingly following its procedures when it proceeded with

termination on that basis; and

ii.  The Applicantis performance issues were serious and risked harm

to UNDPGs operations if left unaddressed.

b.  The Applicant has not met his burden of proof that the contested

decision was motivated by retaliation.

Consideration
Scope and standard of judicial review

53. The present case concerns the decision to terminate the Applicantos
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Ahether the Administration provided a valid and fair reason for the contested
decision

58. In the present case, by letter dated 20 November 2020, the Administration

informed the Applicant of the contested decision as follows:

Further to attempts by UNDP Kazakhstands Senior Management to
reach out to you and following your refusal to engage in a
Performance Improvement Plan, | would like to inform you that your
current Fixed-Term Appointment [€] with UNDP Kazakhstan
which expires on 8 January 2021 will be terminated with immediate
effect on the basis of noncompliance with your Performance
Improvement Plan, as well as for disregarding the standards of
conduct expected of a UN Staff Member.

In accordance with UN Staff Rule 9.6 (c) (ii) fiThe
Secretary-General may, giving the reasons therefor, termi
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61. Accordingly, in determining whether a valid and fair reason exists to
terminate the Applicantds appointment for unsatisfactory performance, the Tribunal

will examine in turn the following issues:
i.  Whether the Applicant in fact failed to meet the performance standards;

ii.  Whether he was aware, or could reasonably be expected to have been aware,

of the required standards;
iii.  Whether he was given a fair opportunity to meet the required standards; and

iv.  Whether termination of appointment is an appropriate action for not meeting

the standards in the circumstances.

Whether the Applicant failed to meet the performance standards

62. Staff regulation 1.3, titled fiPerformance of staffo, provi
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of 5 October 2020 to initiate the PIP of the Applicant (fithe Noteo), in which he, his
supervisor, and a Human Resources Business Partnering Specialist, RBEC, OHR,
participated, clearly documented the Applicantds performance shortcomings as

follows:

a. Existence and persistence of not biding by the Internal
Control Framework (ICF) and Inter Office Memoranda; and the
requests from the Supervisor or Head of Office including on the GEF
portfolio review. The Supervisor provided another example of
recent cases observed.

b. Unauthorized actions and meetings undertaken with
officials, external partners and representing UNDP without an
officially delegated authority from the office management
Supervisor or RR.

c. Engagement in outside activities. The Supervisor referred to
the recommendations provided by the Ethics office and staff
memberbs engagement with [the NPTC].

65.
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67. Accordingly, the Tribunal finds that the Applicant failed to carry out his
functions to implement the revised ICF in accordance with staff regulation 1.3(b)
and did not abide by the policy decisions of the Administration and his supervisors

as required by staff rule 1.2(a).

68. Turning to the second performance shortcoming that concerns the Applicantis

unauthorized engagement with external partners in the Government under the
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with government-owned or controlled entities such as the NPTC, which was created
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a.  Change his communication style with his supervisor and the Country
Office Senior Management, and demonstrate evidence of abiding by guidance

and instructions;

b. Familiarize himself with and follow the instructions of the ICF,

inter-office memoranda and email requests; and

c.  Stop undertaking unauthorized actions and meetings with external
partners, including participating in meetings on behalf of UNDP but without
prior authorization and agreement by the RR or the DRR (e.g., bilateral senior

level meetings with the Government and donor partners).

81. In relation to the implementation of the revised ICF, the RR also explicitly
informed the Applicant, by email dated 9 November 2020, that pursuant to the Staff
Rules and Regulations governing his contract and TOR, the Applicant had to abide
by the policy decisions of the Administration and his supervisors, and that it was
not up to him to determine whether an action is consistent with his contract or TOR,

or when to abide or not by policy decisions.

82. Turning to the Applicantis unauthorized engagement with external partners
in the Government, on 17 November 2020, the RR also explicitly reprimanded the
Applicant for undertaking an unauthorized activity outside the office on
12 October 2020, by engaging with high level officials without authorization and
misrepresenting that his absence from the office was due to sickness. He further

clearly informed the Applicant that:

[His] conduct displayed, and the subsequent responses are not in line
with what is expected from [him] as a UNDP Staff Member. [He]
must ensure that when [he engages] in such activities [he receives]
appropriate authorization. [€] [He is] obliged to demonstrate
integrity in all manner of [his] official activities, including in the
context of official requests for leave.

83.  With respect to the Applicantis involvement with the NPTC, by email dated
13 April 2020, the UNOofF.ihch(j((mbF ip)(cfio0Oiophchii(0(0)FTipoc)xboFCiphc000xjoF,i0hc)hfioF ipmOcmox
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[1]n line with their obligations of independence, impartiality, and
loyalty to the UN, UNDP staff members cannot serve with
government owned or controlled entities; here, the NPTC is a
national entity created and chaired by the President. [His] service as
a member would be in service of a government entity. Pursuant to
their obligation of independence, UNDP staff members furthermore
cannot accept nominations from government authorities to serve
with an external or affiliated entity. In accordance with [his]
obligations as an independent and impartial international civil
servant, [the Ethics Office thus considers] that it would be
inappropriate for [him] to accept a nomination by the NPTC and to
serve as a member for [the] NTPC, while employed by UNDP.

84. Accordingly, the Applicant was recommended to politely decline his
nomination and to withdraw from the NPTC and received Ethics guidance on
outside activities from the UNDP Ethics Office. He was subsequently reminded to
resign from the NPTC on numerous occasions, including by the DRR, on 8 June,
22 June, 23 June and 17 July 2020.

85. Furthermore, by written reprimand dated 6 November 2020, the RR explicitly
informed the Applicant that fiunder the Staff Regulations and Rules, staff members
may not engage in outside activities whether remunerated or not unless authorized,
and this prohibition extends specifically to government employment given the
status of staff members as international civil servantso and reminded him of the
UNDP Ethics Officeds consideration that his membership with the NPTC was
incompatible with his status as a staff member. In that reprimand, the RR also
reminded the Applicant of his obligation as a staff member to follow the instructions
of his supervisor. In addition, on 13 November 2020, the RR issued to the Applicant
another reprimand for his failure to resign from the NPTC, reiterating the relevant

standards.

86. In light of the above, the Tribunal can only conclude that the Applicant was
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efforts of the DRR and RR to engage with him in this respect. The Tribunal is of
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104. Furthermore, the Tribunal notes that the Applicant has provided no
explanation for his failure to participate or comply with the PIP process. He

repeatedly rejected the PIP process as, to use his own words, fiirrelevanto.

105. Therefore, the Tribunal finds that the Applicant refused to comply with the
PIP, and this alone could warrant the termination of his appointment under
para. 49 of the PMD Policy.

The Applicant’s disregard of the standards of conduct expected of MW staff
menj, er

106. The Tribunal notes that the Respondent has adduced evidence to show that
the Applicantés disregard of the standards of conduct expected of a UN staff

member by, inter alia, refusing to implement the revised ICF, unauthorized
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115. In the present case, the Tribunal first notes that the Applicant did not present
any evidence showing that the contested decision was a result of his reporting of
potential misconduct against his supervisor. Furthermore, the decision-maker of the
contested decision was not his supervisor but the Assistant Administrator and

Director, Bureau for Management Services, UNDP, against whom
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