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1. On 11 September 2021, the Applicant, a staff member of the United Nations
Department of Global Communications, filed an application with the Tribunal
contesting the fAlack of decisiond from the Advisory Board on Compensation
Claims (RABCC0) on his claim for compensation under Appendix D to the Staff
Rules (iAppendix Do). Alternatively, he contested the Administrationds review of
his claim as per a memorandum of 9 June 2021.
b a%
2. On 26 November 2015, during a mission for the United Nations Office for
the Coordination of Humanitarian Affairs ({\OCHAO) in the Democratic Republic
of the Congo, and upon entering a restaurant with a colleague, the Applicant was
aggressed by individuals claiming to be victims of extortion by OCHA (fithe
incident0). As a result of the incident, the Applicant suffered injuries to his right

cheek and lower left lip, which required stiches, as well to his shoulder and ribs.

3. On 27 February 2016, the Applicant filed a claim for compensation under
Appendix D to the Compensation Claims Unit, United Nations Office at
Geneva (RCCU/UNOGO).

4. On 29 July 2016, considering that the claim was not fistraight-forwardo,
CCU/UNOG transferred the claim to the ABCC for consideration, together with

relevant factual and medical information.

5. On 26 September 2016, the ABBC informed CCU/UNOG, inter alia, that:
i) the medical information provided suggested that maximum medical
improvement (AIMMI0, a determinant factor to consider lumpsum compensation for
permanent loss of function (APLF0)) had not yet been reached; and ii) the claim
should be handled by UNOG funtil PLF, disability or expenses in excess of the

delegation [were] soughto.
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13.  On 19 December 2017, CCU/UNOG informed the Applicant that his claim
for SSLC had been accorded under Appendix D for the requested period.

14.  On 8 May 2018, CCU/UNOG transmitted to the ABCC a medical report
established by the UNOG Medical Service for a determination on whether the

Applicant was entitled to compensation for PLF due to facial scarring.

15. On 26 February 2020, CCU/UNOG provided the ABCC with additional
medical reports, and recalled that the determination on whether the Applicant was

eligible for compensation for PLF due to facial scarring was still pending.

16. On 14 May 2020, CCU/UNOG provided the ABCC with two additional

pictures of the Applicantds facial scar.

17. On 23 October 2020, CCU/UNOG sent a memorandum to the ABCC
clarifying the status of the Applicantés claim. CCU/UNOG indicated that the
Applicantbs case had been forwarded to the ABCC to consider PLF compensation
for facial scarring and PTSD, and noted that all relevant information, including

medical reports and photos, had been sent to the ABCC.

18. On 27 October 2020, the ABCC sent a memorandum to the Division of
Healthcare Management and Occupational Safety and Health (iDHMOSHO),
including medical reports and pictures, for their advice as to whether the Applicant

had sustained any degree of PLF due to facial scarring.

19. On 2 June 2021, DHMOSH provided advice to the ABCC on the Applicantos
claim concerning a fi2-3 cm faint scar without hypertrophy on the right mid cheek
extending vertically from jawlineo. It advised the ABCC that PLF was zero percent

of the whole person and that no compensation for PLF was payable.

20.
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21. On 13 July 2021, the Applicant contacted CCU/UNOG seeking clarifications
regarding the 9 June 2021 memorandum. He indicated that unless he received
fiformal indicationo by 13 August 2021 that fithe remainder of [his] application
[was] still being considered or [was] being reconsidered, [he] shall assume & that

a decision was made to decline [his] applicationo.

22.  On 5 August 2021, the Applicant filed a request for management evaluation
of fithe failure of ABCC to issue a decision related to [his] claim under Appendix D
which was submitted on 26 February 2015 within reasonable period of timeo, or, in

case it was considered a decision on his claim, of the memorandum of 9 June 2021.

23.  On 12 August 2021, the ABCC sent a memorandum to DHMOSH, along with
a medical report provided by the Applicant and a memorandum from the UNOG
Medical Service. The ABCC requested DHMOSHGs advice as to whether the
Applicant had sustained fiany degree of PLF of the whole person under [art.] 11.3(c)
of Appendix D due to PTSDO.

24. By email of 16 August 2021, CCU/UNOG informed the Applicant that his
fiapplication (PLF due to PTSD) [was] still under considerationo and that a decision

would be communicated upon receipt of the ABCCds response.

25. On 4 September 2021, the Applicant filed a motion for extension of time to
file an application including a request for anonymity on the basis that the case

concerns his medical information.

26. By Order No. 84 (NY/2021) of 7 September 2021, the Applicantés motion for
extension of time to file an application was denied and his motion for anonymity

was granted.

27. On 11 September 2021, the Applicant filed the application mentioned in

para. 1 above.
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28.  On 16 September 2021, the Management Evaluation Unit (IMEUO) informed
the Applicant that his request for a management evaluation was not receivable as
his case was not one fiwhere the Administration altogether failed to respondo, which

may give rise to an implied administrative decision subject to review.
29. On 5 January 2022, the Respondent filed his reply to the application.

30.
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36. The Applicant contests the filack of decisiond from the ABCC on his claim
for compensation under Appendix D or, alternatively, the Administrationds review

of his claim as per the memorandum of 9 June 2021.

Receivability

The alleged lack of decision

37. The Applicant claims that the ABCCds continuing failure to process and
assess his claim filed on 26 February 2016, is an implied administrative decision.
He argues that while it is understandable that an assessment of a claim for
compensation and medical documentation relating thereto might take several
weeks, even months, a long inaction of more than five-years on the ABCCbs part as
well as its inability to assess when or if they will issue a decision in his case in the

foreseeable future, is neither reasonable nor acceptable.

38. The Respondent submits that the application is not receivable ratione
materiae. He claims that neither the alleged lack of decision from the ABCC nor
the 9 June 2021 memorandum constitute an administrative decision subject to

review.
39. Inthis respect, the Tribunal recalls that art. 2.1(a) of its Statute provides that:

1. The Dispute Tribunal shall be competent to hear and pass
judgement on an application filed by an individual, as provided for
in article 3, paragraph 1, of the present statute, against the
Secretary-General as the Chief Administrative Officer of the United
Nations:

(@) To appeal an administrative decision that is alleged
to be in non-compliance with the terms of appointment or the
contract of employment. The terms ficontracto and fiterms of
appointmento include all pertinent regulations and rules and all
relevant administrative issuances in force at the time of alleged
non--compliance [.]
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40. The Appeals Tribunal has consistently held that fithe key characteristic of an
administrative decision subject to judicial review is that the decision must
dproduce & direct legal consequencest affecting a staff memberds terms and
conditions of appointmentd (see Najjar 2021-UNAT-1084, para.29; Lee
2014-UNAT-481, para. 49). iWhat constitutes an administrative decision will
depend on the nature of the decision, the legal framework under which the decision
was made, and the consequences of the decisiond (see Najjar, para. 29;
Andati-Amwayi 2010-UNAT-058, para. 19).

41. The Appeals Tribunal has also held that finot taking a decision is also a
decisiond (see Tabari 2010-UNAT-030, para. 23). However, for an implied
administrative decision to be considered as such, the Administration must have
fialtogether failed to respondo (see Birya 2015-UNAT-562, para. 47).

42. Having reviewed the evidence on record, which includes several exchanges
of communication between the CCU/UNOG and the ABCC, the ABCC and
DHMOSH and, most relevantly, the CCU/UNOG and the Applicant in relation to
his claim under Appendix D, the Tribunal finds that no implied decision can be

attributed to the Administration.

43. The Applicant requests a decision fiin principleo concerning the recognition

of his claim under Appendix D.

44. The Respondent states that Appendix D does not allow the ABCC to give a

fiblanketo or fiin principleo recognition of service incurred illness or injury.

45. In this respect, the Tribunal notes that if a claim is submitted timely, the
Administration opens the case under the framework of the Appendix D, which
remains open as compensation may be awarded any time after the original incident.
However, for a compensation to be awarded under the framework of the initial

claim, there must be a concrete request.
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Specific psychiatric consequences of stress and trauma in terms
of (enhanced) addition to prescribed medication, and/or addition to
alcohol.

Potential consequences of stress and trauma in terms or hair loss,
weight gain, and faster skin aging.

49.  While it is not contested that the Applicant, activated the framework of the
pre-2017 Appendix D with the filing of his claim, a plain reading of it shows that
he did not include any concrete request to be decided upon by the ABCC under

Appendix D.

50. Inthis respect, the Tribunal notes that the ABCC advised the CCU/UNOG on
3 March 2017 that it would not be able to proceed on the Applicantés case fif no
actual compensation (medical, expenses, disability or sick leave credit) was being

soughto. This information was conveyed to the Applicant on 9 March 2017.

51. The Applicant claims that in the context of a previous claim under
Appendix D in 2009, he received recognition that the injury he sustained was
considered as service-incurred by the ABCC, which then opened the way to the

reimbursement of medical expenses and the granting of other remedies.

52. The Tribunal has reviewed the documents submitted by the Applicant in
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time limit under Appendix D. Moreover, that judgment was reversed by the Appeals
Tribunal, with a dissenting opinion, in Applicant 2021-UNAT-1133.

54,
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65. The standard to be applied in reviewing the Secretary-Generalds exercise of
discretion was set out by the Appeals Tribunal in Sanwidi 2010-UNAT-084:
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