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1. The Applicant, a former Administrative Officer at the FS-6 level, in the Office
of the Deputy Chief Mission Support, in the United Nations Truce Supervision
Organization (FAUNTSOO), based in Jerusalem, Israel, filed an application with the
United Nations Dispute Tribunal (\UNDT/the Tribunalo) in Nairobi to contest the
decision to impose on him a disciplinary measure of dismissal, in accordance with staff
rule 10.2(a)(ix)."

WG

2. On 24 June 2020, the Office of Internal Oversight Services (fO10S0) received
a report of possible unsatisfactory conduct implicating staff members at UNTSO in
Jerusalem. Evidence submitted in support of the report included a video-clip (fithe
clipo) showing two male individuals and a female individual driving through a busy
street in a clearly marked United Nations vehicle. The male individual seen in the back
seat and the female were allegedly engaging in an act of a sexual nature as the vehicle

2
was driven along a heavily trafficked street.
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6. By a letter dated 12 August 2021, the Assistant Secretary-General, Office of
Human Resources (TASG/OHRO0), charged the Applicant with misconduct.” The
Applicant was allowed a period of one month to provide comments to the charges.®The
Applicant submitted his comments on 11 October 2021. 4

7. The contested decision was conveyed to the Applicant by a letter dated 11 April
2022

8. Regarding the factual background of the contested decision, the ASG/OHR
indicated that based on the memorandum of allegations, the Applicant had:

a. On 21 May 2020, while in a United Nations vehicle clearly visible from a public
street in Tel Aviv, Israel, held a female individual closely to his body while she
was seated on his lap facing him and gyrating in a sexually suggestive manner.
These events were captured in an 18-second video-clip, which was widely

disseminated, bringing the Organization into disrepute; and

b. Between June 2020 and March 2021, the Applicant failed to cooperate with the
OIO0S investigation into his conduct, by:

i. refusing to provide OlOS with the contact details of a material witness; and

ii. deleting data from a mobile phone which he had submitted to the
investigators or submitting to OIOS a different mobile phone from that used
on 21 May 2020 and/or deleting data from a United Nations issued SIM
card, which he had submitted to the investigators. ™"

7 Ibid.

§ 1bid.

? Ibid., at annex 4.

10 Ibid.

1 1bid., at annex 4, para. 2.
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9. The facts relevant for this case relate to other applications by the same

Applicant and of the following judgments and orders. In particular:

a. On 31 August 2020, the Applicant filed an application challenging two

decisions: (i) the 1 July 2020 decision to place him on
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visible from a public street in Tel Aviv, Israel, held a female individual
closely to his body while she was seated on his lap facing him and
gyrating in a sexually suggestive manner; these events were captured in
an 18-second video-clip, which was widely disseminated, bringing the
Organization into disrepute (count one);
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framework, 2\the appropriate sanction for the first violation of fitransportation of non-
authorized persons in the United Nations vehicleso is withdrawal of driving permit for
30 days. On the other hand, the Applicant submits that the responsibility for ensuring
that all staff members wear seat belts and that no non-United Nations staff members
are transported in the United Nations vehicle rests with the driver, not the other

passengers. Clearly, he was not the driver. In this regard, therefore, there is no
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2
State, and potential backlashes against United Nations staff. *

40. Regarding the Applicantds contention that the only thing which has been
established was that FO1 was an unauthorized passenger not wearing a seat belt, the
Respondent states that this assertion is erroneous. The Applicant totally disregards his
physical interaction with FO1, and his active role in it. Again, the clip speaks for itself,
as does the publicds reasonable reaction to it. In fact, the Applicant in his interview of
30 June 2020, when asked to describe the behaviour in the clip, he confirmed that fithe

2
male seemed to be reciprocating or participatingo.

41. Further, the Respondent refutes the Applicantis assertion that his physical
interaction with FO1 in the United Nations vehicle as captured in the clip cannot be
seen as fisexually suggestiveo. This assertion also fails. The Applicant has admitted the
contrary; he conceded that the acts shown in the clip fimay be construed as
inappropriateo.

2% e
42.  Asto the first count, facts are clearly demonstrated by the 18-second video-clip

of the Applicantés behaviour, which, in the Tribunalds assessment, speaks for itself.

43.  The Applicant was filmed in the United Nations vehicle stopped at a traffic-
lights in HaYarkon Street in Tel-Aviv, holding on his lap a female individual,
reportedly a prostitute, who faced the Applicant and gyrated on him, while the

Applicant held her with his hands on her buttocks and while he pulled her genital area
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case, it is now undisputed that the person depicted in the video is the Applicant.

45, Indeed, the video clip, the equivocal concession (later to become an
unequivocal admission) and the identification evidence alone were sufficient to
establish the facts (see also Antoine 2023-UNAT-1328, para. 34).

46.  The acts depicted have a clear sexual connotation, and cannot be compared with
the Caribbean dances, as the Applicant would; indeed, apart from the considerations
that it is at least original to say that that lambada (or other Caribbean dance) can be
danced in a car by persons occupying the same seat and such dances do not contemplate
a tight and persistent contacts (that probably lasted for long) and fia straddle of a manfi,
to use the wording by the Applicant (Antoine ARI transcript, line 309- 604, doc. 184
of the Investigation report), the Tribunal finds that it was not a dance which happened

but an activity of sexual nature (although not a sexual act itself).

47.  The acts were indeed perceived as sexual by all people who saw the video on
the web and commented on it. Finally, the sexual nature of the activity is also confirmed
by Millan 2023-UNAT-1330, para. 68.

48.  The Respondent raised a suspicion of sexual activity with prostitutes, recalling
on the one hand that the car was filmed in a place known as prostitution area in Tel

Aviv, and on the other hand that the Carlog locator, the Global Positioning System
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disagreement for the behaviour in public space and for the frequency of this kind of

events too.

50. None of the parties questioned the existence and veracity of the emails,
although his/her author has not been identified (or revealed), which has the evidentiary
value of a document. Moreover, many of the details of the facts denounced in the emails
have been confirmed by the following investigation: the Tribunal, therefore, finds that

the emails are reliable in their full content.

51. In the said circumstances, Mr. Millands statements to investigators that two
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Mission in Israel remains a mysteryo, on Pass Blue, Indepe
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to his personal phone.
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concerns regarding confidentiality. ®

65. Despite three clear requests by OIOS and the evident urgency and the

assurances given, the Applicant failed to provide OIOS the crucial information
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issued SIM cards.

68. In view of UNTSOGs central telephone records, which confirmed
communication among the Applicant, Mr. Millan and Mr. Cunillera using their official
United Nations telephone numbers, the forensic analysis of the mobile phone and
United Nations issued SIM card that the Applicant submitted to OIOS on 30 June 2020
should have detected user activities on the Applicantds mobile phone. Subsequently,
the forensics by OIOS, reported on 28 July 2020, found no user activity whatsoever in
the period between 8 February 2019 and 30 June 2020 on the mobile phone that the
Applicant submitted to OIOS on 30 June 2020. Furthermore, the forensics found no
iCloud account information whatsoever for the mobile phone that the Applicant
submitted to O10S. **

69. In view of the above, the Respondent, submits that it is highly probable that the
Applicant either removed this information from the mobile phone he submitted to
OIOS on 30 June 2020 or that he submitted to O10S a different mobile phone from that
used on 21 May 2020, and or that he deleted data from his United Nations issued SIM
card. Either way, the Applicant interfered with the investigation.

70. In response to the Applicantis assertion that technically he could not have
deleted information from the United Nations issued SIM card; the Respondent opines
that the Applicantos assertion is wrong. The Applicant himself admitted that the SIM
card does store certain data that can be deleted (e.g., ficustomer data, phone number
and billing informationo) and that should therefore, have been present but was not.
Moreover, the assertion merely diverts attention and does not affect the compelling

evidence that the Applicant interfered with the inv
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71.  The Tribunal notes that the Applicant failed to provide OIOS the information
regarding FO10s identity and contact details and did not justify the refusal out of a
generic need (which could not be denied to OIOS) to protect the privacy of the person
involved. As the justification is not proper (because an investigation is normally
surrounded by all cautioning in protecting confidentiality), the following alternative
come into play for the Applicant: the Applicant did not provide the name and contact
details of FO1 simply because he did not know them (although this does not exonerate
him from liability, corroborating instead the suspect of exploitation of a prostitute) or,

if he knows them, there was no reason to conceal them.

72.  As to the alleged deletion of data from his cell phone, instead, the Tribunal,

which already assessed the legitimacy of the seizure of the phone (See Antoine
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Respondentds submissions

74.  The Respondent contends that through his conduct, the Applicant acted in
violation of staff regulations 1.2(b), 1.2(f), 1.2(q) and 1.2(r), and staff rules 1.2(c) and
1.2(g). With his two acts of misconduct, each separately as well as together, constitute

serious misconduct.

75. By his conduct shown in the clip and by failing to cooperate with the OIOS
investigation, the Applicant failed, by each act and together, to uphold the highest
standards of efficiency, competence and integrity required under staff regulation
1.2(b), and he failed, by each act and together, to conduct himself at all times in a
manner befitting his status as an international civil servant, in violation of staff

regulation 1.2(f).

76. By his conduct shown in the clip in a United Nations vehicle, the Applicant
failed to use the property of the Organization i.e., the United Nations vehicle, only for
official purposes and failed to exercise reasonable care when utilizing that property,

the Applicant acted in violation of staff regulation 1.2(q).

77. By failing to cooperate with the OIOS investigation, in particular his refusal to
identify FO1, the Applicant failed to respond fully to requests for information from
officials authorized to investigate the possible misuse of funds, waste or abuse, in the
instant case, the United Nations vehicle featured in the clip, in violation of staff
regulation 1.2(r).

78. By failing to cooperate and interfering with the OIOS investigation, the
Applicant acted in violation of staff rule 1.2(c). Further, by failing to cooperate and
interfering with the Ol0S investigation, the Applicant disrupted or otherwise interfered
with an official activity of the Organization, including the Organizationds official
activity in connection with the administration of justice system, in violation of staff
rule 1.2(g).

79. In light of the above, the Respondent submits that the Applicantds conduct, in

each instance, constitutes misconduct under Chapter X of the staff rules, which, each
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is purely passive.

87.  The obligations set in the Staff Regulations and Rules to cooperate with the
investigation, answer questions, provide documentary evidence in his/her possession
or which should reasonably be expected to be in his/her possession cannot be applied
to the subjects of the investigation, being applicable only to other staff members.
Indeed, while a purely passive behaviour can be an expression of the right of self-
defence, sanctioning the said behaviour would mean that every misconduct would be
punished twice, one following the prohibition of the material conduct, and a second

time simply because its authors do not confess the misconduct to the investigators or
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Applicantts submissions

93.
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personal cell phone in violation of ST/SGB/2004/15 (Use of information and
communication technology resources and data) and the OIOS protocol 5b-PROT-
042015 for ICT retrievals. ® The Applicant maintains that Mr. Rajkumar unlawfully
participated in the investigation because he was not an Ol10S staff. As such, he was not
authorised to seize information, communication and technology (flCT0) resources, nor
did he work with the assistance of an authorised ICT officer. This act specifically
violated paragraphs 7 and 14 of the OIOS6s own retrieval protocol making the seizure

of his phone unlawful. 14

97.  The Applicant further submits that Mr. Rajkumar had a serious conflict of
interest and should never have been allowed to act as an investigator in this case. Not
only was Mr. Rajkumar an agent of the Administration and therefore, not a staff of an
independent body, but he knew the Applicant, was friends with him on Facebook and
worked with him. He was assigned as an Area Security Officer in Tiberias, Israel, while

the Applicant was Administrative Officer for the Mission.
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Violation of the Applicantds presumption of innocence.

102. The Applicant seeks to challenge the credibility of
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111. The Tribunal notes that the same issues were raised by the Applicant in a

previous proceeding on the same events, and that the Tribunal found them unfounded.

112. UNAT stated that that a party, in order to be successful on appeal, not only has
to assert and show that the Dispute Tribunal committed an error in procedure but also
that this error affected the decision in the case (Millan 2023-UNAT-1330, para. 83; see
also Nimer 2018-UNAT-879, para. 33, citing Nadeau 2017-UNAT-733/Corr.1, para.
31).

113. In any case, even assuming that the irregularities complained of by the
Applicant occurred, they are related to side aspects of the proceedings which interfere
in no way with the evidence, essentially resulting from the video and the Carlog system,
and they are irrelevant to the outcome of the investigations and with no influence on

the assessment of the facts and on their occurrence (as reflected above in para. 92).

114. In the case, the Applicant failed to demonstrate in what way the alleged
violations of his due process rights prejudiced him within the context of the case and

impacted the outcome of his case.

A%
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Applicantds submissions

115. The Applicant contends he was wrongfully dismissed based on a biased, flawed
and vindictive investigation designed from the outset to find him guilty where the
presumption of innocence was not respected. The worst sanction could have been an
administrative measure for being in a United Nations vehicle with an unauthorized
passenger and loss of his driving permit for 30 days. The Applicant submits that he has
been a hard worker in difficult conditions with outstanding performance for a long time
and this sanction was disproportionate and punitive simply because of the publicity

associated with this case.

54 Antoine UNDT/2021/151.
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116. The Applicant further submits that the disciplinary process has had a toll on his
health from the start, largely due to the extensive misinformation in the public domain,
including from the organization. In support of this averment, he submits two documents

ex parte; medical reports dated August 2020
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long service in mission settings, separation from service, with compensation in lieu of

notice and with termination indemnity, was applied as the disciplinary sanction.

125. But the present case is different for the scandal derived in the public opinion,
as the Applicant avers. Undoubtedly the sanction meted out to the Applicant was driven
by the publicity, but this publicity was a direct effect of the Applicantis behaviour

itself, and therefore, has to be considered on the assessment of the gravity of the facts.

126. The Tribunal cannot, therefore, see that the exercise of the Respondentis

discretionary power in the choice of the disciplinary
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sanction is justified by the fact that his role in the events was fundamentally different;
the United Nations vehicle was not assigned to him and in his care when FO1 was
allowed to travel in it, and Mr. Cunillera tried to stop the event as inappropriate, while
the Applicant was, as simply put by the Respondent, the main actor in the affair, as

clearly shown in the video-clip.

132.  Finally, the Tribunal notes that the Applicant claims for a remedy under two
heads of damage: (i). fidamage to his career and self-respect,0 which, according to him,
fistarted with the information put in the public domain by the press team of the
Organization at various stages of the investigations up to the sanction lettero
(fiPublication Damage0); and (ii) damage due to being fishocked, dismayed and
depressed under the care of doctors without employment needing to explain to his
family and friends that he is now considered by the United Nations to be a deviant.o
This damage, according to the Applicant, resulted from being fireturned to the United

States of Americao (fiDismissal Damageo).

133.  The first claim is ill-founded. Indeed, as regards the alleged dismissal damage,
the contested decision was lawful and therefore the issue of remedies in that regard

does not arise.

134.  As regards the second claim, related to publication damage, apart from any
consideration that the press release contained no names, that it is irrelevant that names
appeared elsewhere by non-official sources whose effects cannot be attributed to the
Organization (see also Order No. 174 (NB1/2020), and Antoine UNDT/2021/151, both
inter partes), the Tribunal observed that the Organization did not violate the
confidentiality of the investigation or gave undue publicity to the case, being instead

called to a transparent accountable position on the events.

135. In any case, the claim is inadmissible because the Applicant has not directly
challenged in these proceedings any act of the spokesperson for the United Nations
Secretary-General (solely recalling it for an alleged violation of the due process in the

disciplinary process).
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136. In conclusion, as the Tribunal does not find unlawful the disciplinary sanction

choseﬂ and applied by the Organization, the application is dismissed in its entirety.

PRI

137. In light of the foregoing, the application fails.

(Signed)
Judge Francesco Buffa
Dated this 21-*day of June 2023

Entered in the Register on this 21-*day of June 2023
(Signed)

Eric Muli, Legal Officer, for
Abena Kwakye-Berko, Registrar, Nairobi
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