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JUDGE SOPHIA ADINYIRA, PRESIDING. 

1. The Appeals Tribunal has before it an appeal by the Secretary-General of the 

United Nations of Judgment No. UNDT/2015/109, issued by the United Nations 

Dispute Tribunal (UNDT or Dispute Tribunal) in Nairobi on 11 November 2015, in the case of 

Dube v. Secretary-General of the United Nations.  The Secretary-General filed his appeal on 

11 January 2016, and Ms. Sibuko Dube filed her answer on 11 March 2016. 

Facts and Procedure 

2. This case arises from Ms. Dube’s non-selection for the position of Programme 

Assistant on Social Policy and Economics at the GS-7 level with the United Nations Children’s 

Fund (UNICEF), in Pretoria, South Africa.  

3. In 2008, Ms. Dube began working for UNICEF in the Pretoria office as a Programme 

Assistant on Social Policy and Economics at the GS-6 level.  

4. In 2011, a reclassification process was initiated whereby all of the Programme 

Assistant posts in the Pretoria office were reclas
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6. On 27 December 2012, Ms. Dube applied for the new position of Programme 

Assistant on Social Policy and Economics at the GS-7 level.  Ms. Dube passed the written 

examination and she was one of three candidates invited to a competency-based interview.  

Ms. Dube’s interview took place on 12 February 2013.  The Selection Panel assessed four 

competencies during each interview, and also asked each candidate a technical question.   

7. In its assessment of Ms. Dube, the Selection Panel rated her as “developing 

proficiency” for two competencies, Working with People and Drive for Results, and 

“proficient” for two competencies, Communication and Following Instructions and 

Procedures.  The Panel rated her as “highly proficient” for Technical Expertise.    

8. The Selection Panel found two candidates suitable for the position, including 

Ms. Dube.  The Panel considered that the other candidate, who was an external candidate, 

was the most suitable candidate.  However, the Panel recommended Ms. Dube for the 

position, taking into account that she encumbered an abolished post and the contents of the 

22 September 2011 memorandum.   

9. The Selection Panel noted that Ms. Dube’s “developing proficiency” rating for the 

Working with People competency was consistent with her rating for the same competency in 

her 2011 and 2012 performance evaluation records (PERs).  The Panel qualified its 

recommendation of Ms. Dube for the position by recommending that: she engage in a  

formal development and mentorship programme; her participation in the programme be a 

condition of the renewal of her appointmen
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12. The LCRB reviewed the matter again, and endorsed the Selection Panel’s 

recommendation.  The LCRB stated that Ms. Dube should be offered a two-year fixed-term 

appointment without any conditions, and that UNICEF’s usual performance management 

procedures should apply.   

13. The selection recommendation was sent to the UNICEF Country Representative to 

make the final selection decision in her capacity as the Approving Authority.  In a note, the 

Approving Authority asked the Selection Panel to clarify why it had found Ms. Dube suitable 

for the position given her rating of “developing proficiency” for two competencies during  

the interview, and her rating of “developing proficiency” for the Working with People 

competency in her 2011 and 2012 PERs.   

14. After reviewing its assessment of Ms. Dube again, the Selection Panel found that she 

was not suitable for the position.  The Panel revised her rating for the competency of  

Drive for Results from “developing proficiency” to “highly proficient” as it was consistent 

with her PERs for the last two years and most likely a better reflection of her competency.  
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18. On 11 November 2015, the Dispute Tribunal issued Judgment No. UNDT/2015/109, 

which found the non-selection decision unlawful.   The Dispute Tribunal found that there was 
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relating to relative competence and integrity dictate[d] otherwise”. The purpose of the 

Approving Authority’s request for clarification from the Selection Panel was to determine 

whether there were strong reasons not to select Ms. Dube.   

22. As the Approving Authority was on notice of the inconsistencies and contradictions  

in the Selection Panel’s assessment of Ms. Dube and its recommendation to select her, it was 

procedurally correct, reasonable, and within her discretion to seek clarification from the 

Selection Panel prior to making the selection decision.   

23. The Dispute Tribunal also erred on a question of fact by finding that the Selection 

Panel’s ultimate recommendation was the result of pressure exerted on it by the Approving 

Authority.  There was no evidence before the Dispute Tribunal to support a finding of undue 

influence.  The documentary evidence regarding the selection process does not support the 

inferences drawn by the Dispute Tribunal concerning the Approving Authority’s motivation 

for seeking clarification from the Selection Panel.  The inconsistencies and contradictions  

in the Selection Panel’s assessment and recommendation were self-evident.  The 

Dispute Tribunal’s finding was based on mere speculation. 

24. Also, the Dispute Tribunal erroneously applied the Appeals Tribunal’s jurisprudence 

in Verschuur.  That case is distinguishable on the facts.  In Verschuur, the individual 

responsible for taking the selection decision had asked the selection panel to provide a 

shorter list of candidates of appointable calibre, therefore clearly interfering with the 

evaluation of the candidates.2  In this case, the Approving Authority asked for clarifications 

regarding the Selection Panel’s assessment, not modifications of the assessment.   

25. Further, the Dispute Tribunal erred by making findings on an issue that was outside 

the scope of the application.  Ms. Dube withdrew her allegation that the Approving 

Authority’s request for clarification from the Selection Panel was unlawfully motivated at the 

case management discussion.  The Dispute Tribunal departed from the scope of the case by 
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26. The Dispute Tribunal erred in awarding compensation to Ms. Dube.  The award of 

two years’ net base salary at the GS-7 level for loss of opportunity was not supported by 

evidence that Ms. Dube was unemployed for the two-year period following her separation 

from service.  The Dispute Tribunal failed to apply the Appeals Tribunal’s jurisprudence on 

awarding compensation for loss of salary, in particular the need to take into account an 

applicant’s gainful employment after separation.3  In addition, the award of three months’ net 

base salary at the GS-6 level for undue influence was flawed as Ms. Dube did not adduce any 

evidence of harm.  Finally, there are no exceptional circumstances warranting an award 

above the cap of two years’ net base salary under Article 10(5) of the Dispute Tribunal 

Statute.  The award of compensation appears to be of a punitive nature, in contravention of 

Article 10(7) of the Dispute Tribunal Statute.  

27. The Secretary-General requests the Appeals Tribunal to vacate the UNDT Judgment 

in its entirety.  In the alternative, he requests that the award of compensation be reduced.   

Ms. Dube’s Answer 

28. The Dispute Tribunal correctly found that the Approving Authority breached 

UNICEF’s staff selection procedures.  The Secretary-General raises a new argument on 

appeal to justify the non-selection decision.  In his reply to the application, the  

Secretary-General did not rely upon the 22 September 2011 memorandum as the basis  

for the Approving Authority’s request for clarification from the Selection Panel.  Having 

failed to rely upon the memorandum before the Dispute Tribunal, the Secretary-General  

is precluded from raising it for the first time on appeal.   

29. In any event, the 22 September 2011 memorandum did not provide a basis for the 

Approving Authority to request clarification from the Selection Panel of its assessment of 

Ms. Dube.  The Panel’s assessment did not provide sufficient grounds to justify not giving 

Ms. Dube preference for the position.  The Approving Authority was seeking a review of 
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30. The Approving Authority was bound to follow UNICEF’s staff selection system, and 

the 22 September 2011 memorandum is subordinate to the promulgated rules and directives 

on staff selection.  The staff selection system does not include a procedure for the Approving 

Authority to seek clarification from the Selection Panel.  Her action was therefore ultra vires 

and constituted a serious procedural breach.    

31. The Dispute Tribunal did not err in fact by finding that the Selection Panel’s ultimate 

recommendation was the result of the Approving Authority’s intervention.  The matters 

raised by the Approving Authority had already been addressed by the Selection Panel 

following the LCRB’s initial review of the selection process.  The Selection Panel’s subsequent 

decision that Ms. Dube was not suitable for the positon was solely attributable to the 

Approving Authority’s intervention.     

32. Even if the Dispute Tribunal erred in finding that the Approving Authority exercised 

undue influence on the Selection Panel, the finding did not change the outcome of the case.  

The Dispute Tribunal made a separate finding of procedural irregularity, which was sufficient 

to vitiate the non-selection decision.   

33. The Dispute Tribunal did not make findings that were outside the scope of the 

application.  The Dispute Tribunal did not find or imply an unlawful motive on the part  

of the Approving Authority.  Rather, the Dispute Tribunal’s findings offered an explanation 

for her actions.    

34. On compensation, the amendment to Article 10(5) of the Dispute Tribunal Statute in 
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have been taken into account, the issue of compensation ought to be remanded back to  

the Dispute Tribunal.  Alternatively, the Appeals Tribunal may take into account the  

evidence of her earnings to determine the appropriate award of compensation.  Ms. Dube 

annexes additional documentary evidence to her appeal to demonstrate that her earnings 

during the period from March 2013 to March 2015 were approximately USD 12,256 gross  

and USD 9,643 net.   

36. Finally, the Dispute Tribunal did not err in awarding moral damages of three months’ 

net base salary.   The Dispute Tribunal identified a fundamental breach of Ms. Dube’s rights 

in the form of the Approving Authority’s intervention in the selection process.  Ms. Dube 

requested moral damages in her application and her non-selection led to stress and turmoil.  

The award of compensation was not punitive in nature.  The award was reasonable and  

in line with the prevailing jurisprudence.    

Considerations 

Did the UNDT err in finding that the Approving Authority breached UNICEF’s staff 

selection procedures? 

37. In considering the arguments made on appeal in this case, we recall our jurisprudence 

on how the UNDT should exercise its powers of judicial review in relation to matters of 

appointments and promotions. 

38. In Ljungdell, we referred to the discretion which vests in the Administration in the 

following terms:5 

… Under Article 101(1) of the Charter of the United Nations and  

Staff Regulations 1.2(c) and 4.1, the Secretary-General has broad discretion in matters 

of staff selection.  The jurisprudence of this Tribunal has clarified that, in reviewing 

such decisions, it is the role of the UNDT or the Appeals Tribunal to assess whether 
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39. In Abbassi, we emphasized that:6 

… [I]n reviewing administrative decisions regarding appointments and 

promotions, the UNDT examines the following: (1) whether the procedure as laid 

down in the Staff Regulations and Rules was followed; and (2) whether the  

staff member was given fair and adequate consideration. 

… The Secretary-General has a broad discretion in making decisions regarding 

promotions and appointments. In reviewing such decisions, it is not the role of the 

UNDT or the Appeals Tribunal to substitute its own decision for that of the 

Secretary-General regarding the outcome of the selection process. 

40.  In Rolland, we stated:7 

… The Dispute Tribunal possesses jurisdiction to rescind a selection or 

promotion process, but may do so only under extremely rare circumstances.  

Generally speaking, when candidates have received fair consideration, discrimination 

and bias are absent, proper procedures have been followed, and all relevant material 

has been taken into consideration, the Dispute Tribunal shall uphold the 

selection/promotion. 

… All candidates before an interview panel have the right to full and fair 

consideration.  A candidate challenging the denial of promotion must prove through 

clear and convincing evidence that procedure was violated, the members of the panel 

exhibited bias, irrelevant material was considered or relevant material ignored. There 

may be other grounds as well.  It would depend on the facts of each individual case. 

… 

… There is always a presumption that official acts have been regularly 

performed.  This is called a presumption of regularity. But this presumption is a 

rebuttable one.  If the management is able to even minimally show that the Appellant’s 

candidature was given a full and fair consideration, then the presumption of law 

stands satisfied.  Thereafter the burden of proof shifts to the Appellant who must show 

through clear and convincing evidence that she was denied a fair chance of promotion.  

41. UNICEF’s selection process consists of three main steps and is briefly summarized  

in Section 2.3 of CF/EXD/2009-008 (Staff Selection Policy), which simply states:  

Selection panels shall assess the candidates’ relative suitability for the post, and 
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has delegated the authority to make the final selection decision on the basis of 

geographic location, category and function of the respective post[.]  

42. The UNDT carefully analyzed the legal framework governing UNICEF’s selection 

process in these clear terms:8 

… It is clear from this provision that there are three different levels in the 

UNICEF selection process.  The first level is specifically provided for under section 1.5 

and is the assessment of shortlisted candidates by a selection panel which will conduct 

an oral interview among other things.  The Panel is responsible for deciding on the list 

of recommended candidates.  The said Panel is established, in the case of recruitments 

in the general service category in country offices, by the Deputy Country 

Representative or Chief of Operations. 

… The second level in the process is the review by the CRB or LCRB in the case 

of general service posts such as in this case.  The LCRB reviews the selection process 

carried out by the Panel.  The purpose and scope of this review is to ensure that the 

Panel complied with provisions of the United Nations Staff Regulations and Rules; 

applicable UNICEF policies, including the Staff Selection Policy; and the evaluation 

criteria as stipulated in the vacancy announcement.  



THE UNITED 
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changing its recommendation, which was unfortunate in view of the 22 September 2011 

memorandum from the Deputy Executive Director-Management of UNICEF, addressed to 

Regional Directors, Headquarters Directors 
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Section 9.10 of CF/AI/2010-011.  The memorandum did not provide a basis for the 

Approving Authority to request clarification from the Selection Panel concerning its 

recommendation of Ms. Dube for the position. 

52. As the Approving Authority did not agree with LCRB’s recommendation, she ought  

to have followed any of the two options open to her under Section 5.5(b) or (c) of 

CF/EXD/2009-009 rather than go directly to the Selection Panel for clarification of 

its recommendation. 

53. From the foregoing, we hold that the UNDT correctly found that the Approving 

Authority breached UNICEF’s staff selection procedures.  The breach constituted a 

substantial procedural breach or irregularity resulting in the loss of opportunity of continued 

employment with UNICEF for Ms. Dube, who was encumbering an abolished post.  

54. We find no merit in the Secretary-General’s appeal against the UNDT Judgment. 

Did the UNDT err in awarding compensation for loss of opportunity and morayt
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58. In the present case, the UNDT awarded Ms. Dube two years’ net base salary to 

compensate her for her real loss of salary resulting from the loss of opportunity of a two-year 

contract with UNICEF.  

59. There is a drawback in this approach as the UNDT failed to take into account other 

factors such as the staff member mitigating his or her loss, or taking up a better position, or 

earning income in the period between the date of separation and the date of judgment.12 

60. We take note that the Secretary-General raised the issue in his reply to Ms. Dube’s 

application before the UNDT.13 
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