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1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal
against Judgment No. UNDT/2016/221, rendered by the United Nations Dispute Tribunal

(UNDT or Dispute Tribunal) in New York on 22 December 2016, in the case of Rajan v.
Secretary-General of the United Nations. The Secretary-General filed the appeal on

20 February 2017, and Mr. Ananthanarayanan Rajan filed his answer on 2 March 2017.
Facts and Procedure

2. Mr. Rajan was separated from service asa disciplinary measure on the grounds that
he had made a material misrepresentation on a personal history form (P.11) at the
commencement of his employment with the Organization, and in several Personal History
Profile forms (PHP) during the course of his employ ment, in that he failed to disclose that his
brother was employed by the United Nations Office at Geneva (UNOG). It is common cause
that Mr. Rajan’s brother was employed by UNOG at the time of Mr. Rajan’s initial
appointment in 2001. Mr. Rajan’s brother was employed by UNOG from 5 April 1976 until
8 December 2008, when he retired.

3. In August 2001, Mr. Rajan was selectedfor the position of a P-3 level Transport
Officer with the Department of Peacekeeping Operations. He received an e-mail on
15 August 2001 from a human resources office regarding a P.11 form that the Organization

apparently held on file, which stated:

Upon review of our records, we notethat your P.11 [form,] while indicating
that you had a BA [Bachelor of Arts degree] in English History in 1985, does not
include the Masters in Cost Accounting from the University of Bombay.

4. On 16 August 2001, Mr. Rajan sent a facsnile transmission with copies of his

education certificates, in which he stated:

| had applied for the post via e[-Jmail and hence have not completed any P.11
document of the U.N. Please let me know if you need any further information, and
[sic] will try and provide it as soon as possible.

Mr. Rajan also sent an e-mail referring to the facsimile and stating that he had applied for
the job via the internet, and hence had not personally completed a P.11. He clarified that his

bachelor degree was a B.Com in Accounting and not a B.A. On the same day, an internal
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e-mail was circulated among the persons deaing with Mr. Rajan’s recruitment confirming
that he should be sent an offer of appointment. By e-mail dated 16 August 2001, the
human resources officer handling his recruitment requested Mr. Rajan to complete an
attached P.11 form. One day later, on 17 Augst 2001, he was again asked to complete and
return a P.11 form. He replied that he would try to send the P.11 form as soon as possible.
On the same day, a series of e-mails werealso exchanged between Mr. Rajan and the
human resources officer regarding his nationality for the purposes of employment with
the Organization. On 22 August 2001, Mr. Rajan sent an e-mail stating that it was his
understanding that the human resources officer would be making changes to his P.11 form

and was not expecting him to forward another document.

5. A decision having been taken to proceed with Mr. Rajan’s appointment, the
responsible human resources officer sent him an e-mail on 5 September 2001 informing
him that all relevant information had been received except the P.11 which he would
be required to complete upon arrival at Headquarters to take up employment. By e-mail
dated 3 October 2001, Mr. Rajan was informed of the details of his arrival and induction
process. He replied by e-mail on 14 Octobe 2001, and attached his “completed P.11 form,
to mirror [his] application sent in January 2001”. He was appointed with the effective date
of 17 October 2001.

6. An unsigned P.11 form was submitted asevidence to the UNDT by the parties.
Although dated “January 2001”, the UNDT found that it was in fact submitted in or around
October 2001. The form records Mr. Rajan’s personal details, educational qualifications, and
work history. Paragraph 18 of the form poses the question: “Are any of your relatives
employed by a public internatio nal organization?” The relevant part of the form records the
answer to this question as: “No” and the part of the form requesting details in the event of

an affirmative answer is blank.

7. Paragraph 33 of the P. 11 form compses a certification, which reads:

| certify that the statements made by me in answer to the foregoing questions are true,
complete and correct to the best of my knowledge and belief. | understand that any
misrepresentation or material omission ma de on a Personal History form or other
document requested by the United Nations renders a staff member of the
United Nations liable to termination or dismissal.
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This part of the form is marked with the typed date but is not signed. The evidence is to the
effect that this form was completed on-line and was finalised by Mr. Rajan with the
assistance of staff of the Office of Human Reources Management (OHRM) in October 2001.
Mr. Rajan has not contended that the absence ofsignature signifies that he did not complete

the form.

8. After his appointment, Mr. Rajan applied fo r several job openings in the Organization
between 2001 and 2008, during the time his br other was employed by the Organization and
without disclosing that fact. Notably, in 2 003, he submitted a Personal History Profile via
the then new Galaxy e-recruitment system for a position of Information System Officer and

failed to indicate that his brother was employed by UNOG.

9 In 2004, Mr. Rajan’s wife began employment with the Office of the United Nations
Security Coordinator in New York. In 2005, he applied and was selected for the position of
Programme Budget Officer. Again he failed to indicate in his application that his brother

was employed by UNOG or that his wife was employed by the Organization in New York. In
2007, Mr. Rajan applied and was selected for a position of Finance and Budget Officer,
Capital Master Plan. He, once again, failed toindicate that his brother and his wife were
employed by the Organization. In his personal history forms in both applications in which

he was successful, he again answered “No” tothe question of whether he had relatives
employed by a public international organization. In response to the request to disclose in
the event of an affirmative answer, Mr. Rajan did not list any relatives employed by the
United Nations or its specialized agencies. Mr. Rajan’s brother retired from the Organization

some 21 months after his application Of 2007.

10. In August 2010, the new online recruitment system known as “Inspira” replaced
Galaxy. On 10 August 2010, Mr. Rajan submitted a personal history form in Inspira for the
position of Chief of Finance, P-5 level, Administrative Services Branch, Executive Office,
Office for the Coordination of Humanitarian Affairs (OCHA). In response to a question
regarding relatives employed by the United Nations Secretariat, Mr. Rajan answered in
the affirmative and listed his spouse. Mr. Rajan was selected for the position and was

promoted with effect from 29 June 2011.
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did not fall within the realm of misconduct beca use he did not act with dishonesty or with

an intention to mislead the Organisation.

18. The UNDT reached its conclusion on the bais that: i) the origin al unsigned P.11 form

appeared to have been comp
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Submissions
The Secretary-General's Appeal

22. The Secretary-General submits that the UNDT erred in law and in fact when it found
that the established facts did not amount to misconduct. Specifically, the UNDT (i) erred in
law by holding that Mr. Rajan’s conduct did not amount to misconduct despite accepting
that he had failed to abide by the requirement of truthfulness in all matters in Staff Rule 1.2(b);
(i) erred in law by deciding that the Secretary-General was required to prove that Mr. Rajan
intended to mislead the Organization; (iii) erred in law and in fact by finding that Mr. Rajan
had provided plausible explanations for the non-disclosures despite the consequences of an

incorrect answer on a job application being clearly stated and the duty of a staff member to
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25. Mr. Rajan requests the appeal be dismissed in its entirety.
Considerations

26. Mr. Rajan’s motion for his appeal to be heard on an expedited basis has become moot
as the ordinary case management constraints mear it could not have been heard any earlier.

It is accordingly dismissed.

27. This Tribunal has consistently held that the role of the UNDT in reviewing a
disciplinary case is to examine whether the facts on which the disciplinary measure was
based had been established; whether the esthlished facts legally amount to misconduct
under the Staff Regulations and Rules; and whether the disciplinary measure applied was

proportionate to the misconduct. 1

28. Staff Regulation 1.2(b), which was in effect at the time of Mr. Rajan’s
initial appointment in ST/SGB/1999/5 (Staff Regulations and Rules), and which has since
remained in effect and unchanged by ST/SGB/2014/1 (Staff Regulations and

Rules), provides:

Staff members shall uphold the highest standards of efficiency, competence
and integrity. The concept of integrity includes, but is not limited to, probity,
impartiality, fairness, honesty and truthful ness in all matters affecting their work
and status.

29. Former Staff Rule 104.4, in effect at the time of Mr. Rajan’s initial appointment
in 2001, dealt with staff members’ obligations to supply information in relation to
appointments. It stated:

Notification by staff members and obligation to supply information

(a) Staff members shall be responsibe on appointment for supplying the
Secretary-General with whatever information may be required for the purpose of
determining their status under the Staff Regul ations and Staff Rules or of completing
administrative arrangements in connection with their appointments.

(b) Staff members shall also be resmnsible for promptly notifying the
Secretary-General, in writing, of any subsequent changes affecting their status under
the Staff Regulations or Staff Rules.

1Quriques v. Secretary-General of the United Nations, Judgment No. 2017-UNAT-745, para. 15, citing
Applicant v. Secretary-General of the United Nations, Judgment No. 2013-UNAT-302,
para. 29.
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30. This rule was amended in 2009 by ST/SGB/2009/7 (Staff Regulations and Rules)
which substituted it with Staff Rule 1.5, which stated:

Notification by staff members and obligation to supply information

(a) Staff members shall be responsibke for supplying the Secretary-General
with relevant information, as required, bo th during the application process and on
subsequent employment, for the purpose of determining their status under the
Staff Regulations and Staff Rules as well as for the purpose of completing
administrative arrangements in connection with their employment. Staff members
shall be held personally accountable for the accuracy and completeness of the
information they provide.

(b) Staff members shall also be resmnsible for promptly notifying the
Secretary-General, in writing, of any subsequent changes affecting their status under
the Staff Regulations or Staff Rules.

31. The two versions of the rule governingthe supply of information are in substance
virtually the same, but with the important diffe rence that Staff Rule 1.5(a) introduced the
additional element that staff members shall be held “personally accountable” for the accuracy

and completeness of the information they provide.

32. Former Staff Rule 104.10 governed family relationships in the appointment of staff.
It stated:

(a) Except where another person equally well qualified cannot be recruited,
appointment shall not be granted to a person who bears any of the following
relationships to a staff member: father, mother, son, daughter, brother or sister.
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33. This rule was substituted by a new rule, Staff Rule 4.7, which was identical until
its amendment by ST/SGB/2010/6 (Staff Regulations and Rules) with effect from
2 September 2010, to remove from paragraph (g the phrase “unless another person equally
well qualified cannot be recruited”. Staff Rule 4.7(a) has since remained in force, and

now states:

(a) An appointment shall not be granted to a person who is the father, mother,
son, daughter, brother or sister of a staff member.

(b) The spouse of a staff member may beappointed provided that he or she is
fully qualified for the post for which he or she is being considered and that the spouse
is not given any preference by virtue of the relationship to the staff member.

(c) A staff member who bears to another staff member any of the relationships
specified in paragraphs (a) and (b) above:

(i) Shall not be assigned to serve in a post which is superior or
subordinate in the line of authority to the staff member to whom he or she
is related,;

(i) Shall not participate in the process of reaching or reviewing an
administrative decision affecting the status or entittements of the staff
member to whom he or she is related.

The rule is not an absolute bar on fraternal appointments, but establishes clear conditions
upon which such may be made. Consequently the provision of accurate, complete and
truthful information regarding fami ly relationships is essential for the Organization to assess

the merits and appropriateness of an appointment.

34. Staff Rule 10.1 provides that a failure bya staff member to comply with his or her
obligations under the Charter of the United Nati ons, the Staff Regulations and Staff Rules or
other relevant administrative i ssuances or to observe the standards of conduct expected of an
international civil servant may amount to mi sconduct and may lead to the institution
of a disciplinary process and the imposition of disciplinary measures for misconduct.
Staff Rule 10.2(b) provides that any disciplinary measure imposed on a staff member shall be

proportionate to the nature and gr avity of his or her misconduct.

35. The essential question for consideraion in this appeal is whether the
Secretary-General is obliged to establish dishoresty and an intention to mislead on the part

of Mr. Rajan in failing to disclose in various job applications that his brother was employed
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by UNOG. The UNDT found that Mr. Rajan failed in 2001, 2005 and 2007 to indicate in his
job applications that he had relatives employed by a public international organization, even
though his brother was employed by the United Nations until 8 December 2008. The fact
that he failed to disclose relevant information when he should have is essentially not in
dispute. As stated already, the UNDT held the failures to disclose not to be misconduct

because the Secretary-General had not shown tat the non-disclosures were intentional.

36. The judicial review of decisions regarding dishonesty and the non-disclosure of
material information dictates that due deference be given to the duty of the
Secretary-General to hold staff members to the highest standards of integrity and the
standard of conduct preferred by the Administration in the exercise of its rule-making

discretion. The Administration is better plac ed to understand the nature of the work, the
circumstances of the work environment and what rules are warranted by its operational
requirements. The Administration is required to consider a wide range of often conflicting
factors in giving effect to the recruitment policy of the Organization, including ensuring that

the highest standards of efficiency, competence and integrity are paramount in the
employment of staff with due regard to the prin ciples of equitable geographical distribution

and fair recruitment. A strict rule in relati on to probity and honesty in the disclosure of
recruitment information is ju stified by the unusual and often remote process by which
international recruitment occurs within the Organization. However, due deference does not
eradicate the role of the UNDT in reviewing decisions of the Administration relating to

misconduct. Due deference does not mean that the UNDT cannot review whether the
Administration has met its evidential burden to prove misconduct on the basis of facts that

are clear and convincing and to substitute its judgment accordingly.

37. A failure by a staff member to comply with his or her disclosure of information

obligations under the Charter of the United Nati ons, the Staff Regulations and Rules or other
relevant administrative issuances, or to observe the standard of conduct expected of an
international civil servant, is undeniably misconduct. Staff Regulation 1.2(b) makes it clear
that, as a “core value” of the Organization, staff members shall uphold the highest standards
of integrity. This concept includes, but is not limited to, pr obity, impartiality, fairness,

honesty and truthfulness in all matters affecting their work and status. As a general rule, any
form of dishonest conduct compromises the necessary relationship of trust between

employer and employee and will generally warrant dismissal.
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38. Dishonest conduct by definition implies an element of intent or some element of
deception. Deliberate false statements, misrepresentations and a failure to disclose required
information are invariably dishon est. And, importantly, the failure to reply correctly to a
prominent and very relevant question in an application form amounts to a false answer from
which dishonesty normally may be inferred. Hence, a false answer in an application form is
prima facie proof of dishonesty, shifting the evidentiary burden to the maker of the false
statement to adduce sufficient evidence of innocence. The UNDT in effect held that
Mr. Rajan met the evidentiary burden by way of the explanations he gave. As stated earlier,

the absence of proven intent, in its view, took the conduct outside the realm of misconduct.

39. This Tribunal held in Ainte2 that when submitting an application for an appointment
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found in: i) the language and context of the provision; ii) the scope and object of the
provision; iii) the ease with which liability may be evaded if mens rea is required; iv) the
gravity of the sanction for non-compliance; and, v) how reasonable it is to hold that mens rea

is not required.

42. The rules of disclosure in the various statutory and contractual provisions set out
above provide that staff members shall be responsible on appointment for supplying the
Secretary-General with whatever information may be required for the purpose of

determining their status under the Staff Regulations and Swaff Rules or of completing
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45, The UNDT accordingly made an error of law in holding that the Secretary-General

was obliged to prove that Mr. Rajan had the intention to mislead the Organization.

46. There is no doubt that Mr. Rajan misrepresented the true situation more than once.
Moreover, in completing each application for appointment, Mr. Rajan certified that the
statements he made in answer to the questions in the application forms were true, complete
and correct to the best of his knowledge and belef. He further certifie d that he understood
that any misrepresentation or materi al omission made on a pernal history form rendered
him liable to termination or dismissal. Thus , if Mr. Rajan was genuinely uncertain about the
meaning of the term “public international or ganization”, which seems improbable, it was
incumbent upon him to ascertain its ambit before answering the relevant question. It was his
responsibility to ascertain that he was providin g accurate information to the Organization. In
not doing so, he violated his obligation under Staff Rule 1.2(b) to uphold the highest standard
of integrity in all matters relating to his wo rk and his status and in contravention of the
certification. Such violations constitute misconduct on the part of Mr. Rajan, whatever his
state of mind at the time. In view of that, the UNDT also erred on a question of law in finding

that the Secretary-General failed to show that Mr. Rajan was guilty of misconduct.

47. The question remaining is whether the termination of Mr. Rajan’s appointment was a
proportional response. The Organization has a vaiety of disciplinary sa nctions at its disposal
ranging from different types of warnings and reprimands through to the termination of
employment.  The requirement of proportionality asks whether termination is the
appropriate and necessary sanction for the proven misconduct or whether some other
alternative sanction will be more suitable in th e circumstances. In this regard, it must be

kept in mind that termination is the ulti
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the case® The most important factors to be taken into account in assessing the

proportionality of a sanction include the seriousn
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Original and Authoritative Version: English

Dated this 14" day of July 2017 in Vienna, Austria.

(Signed) (Signed) (Signed)

Judge Murphy, Presiding Judge Lussick
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