
 

 

UNITED N



THE UNITED NATIONS APPEALS TRIBUNAL 
 

Judgment No. 2018-UNAT-872  

 

2 of 11 

JUDGE M ARTHA H ALFELD , PRESIDING . 

1. The United Nations Appeals Tribunal (Appeals Tribunal) has befor e it an appeal  

against th e decision of the Secretary General of  the International Civil Aviation Organizatio n 

(ICAO), dated 31 January 2018, to accept th e Opinion of the Advisor y Joint Appeals Board 

(AJAB or t h e Boar d) an d r e j ect App eal No. 19 4.  Mr. To m Syl v e s t e r f i l e d t h e ap p eal o n 

28 March 2018, and the Secretary General of  ICAO filed her answer on 1 June 2018. 

Facts and Procedure 

2. At the tim e of the event s that gave rise to  Mr. Sylvester’ s appeal, he held the post of 

Chief Technical Advisor (Flight Operations )/Program Coordinator for the Cooperativ e 

Developm en t of Operational Safety and Contin uing Airwor thin e s s Programme, South East 

Asia (COSCAP-SEA), at the ICAO Asia an d Pacific (APAC) Office in Bangkok.  

3. On 22 August 2016, Mr. Sylvester submitted a written complaint against Mr. Arun Mishra, 

Director of the ICAO APAC Office, allegi n g that a seri es of actions by Mr. Mishra und ermi n e d 

his capacity to perfor m his duti es, subverte d his per f o r mance assess m ent, under m i ned his 

contract ren ewal and damaged his profes s i o nal reputation. 

4. On 28 October 2016, the ICAO Secretary General advised Mr. Sylvest er that, upo n 

review of the Ethics Office’s pre liminary assess me nt report of his allegations, sh e had 

det ermin ed that “whi le ther e may have been procedural deficiencies in th e execution of  

[Mr. Sylvest er’s] perf or mance asses sme nt, ther e [was] insu f f icient evid ence to indicate that 

Mr. Mishra conducted the assess ment in bad faith”.  

5. On 11 Nov e mber 2016, Mr. Syl v e s t e r r e q u e s t e d t h e ICAO Secre tar y Gen e ral t o 

r e v i e w h e r d eci s i o n o f 28 October 2016 “n o t t o r e f e r [Mr. Syl v e s t e r ’ s] com p lai n t again s t 

Mr. Mis h ra f o r i n v e s t i gat i o n ”.  The ICAO Secretary General did not respond to Mr. Sylvester’s 

11 November 2016 request.  

6. 
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paragraphs 9 and 10 of Anne x VIII to FSSR, a staff member wh o faile d t o obser v e t h e 

r e l e van t t i m e l i m i t s l o s e s  t h e r i g h t  t o ap p eal, u n l e s s  t h e d e lay was wai v e d, an d ad v i s e d  

Mr. Sy l v e s t e r  t hat h e s h o u l d  p r o v i d e t h e AJAB w i t h  r e l e van t i n f o r mat i o n as t o w h y i t 

was n o t p o s s ibl e f o r h i m t o co m p l y  w i t h  t h e p e r t i n e n t  t i m e  l i m i t s, s h o u l d  h e w i s h  t o  

r e q u e s t  s uc h a wai v e r.  

12. On 31 December 2017, Mr. Sylves ter submitt ed to the AJAB his req ues t that th e  

delay in the filing of his appeal be waived  in vie w of excepti o nal circumstances.  

13. On 10 January 2018, the AJAB issued its re commendation to the ICAO Secretary General 

with respect to Mr. Sylvester’s request for a waiver  of time limit, made pursuant to paragraph 10 

of Annex VIII to FSSR, wherein the AJAB noted the following: 

 The Appeals Tribunal and the former Administrativ e Tribunal held that 

“exceptional circumstances” justify i n g a waiver are those “beyond his or her 

control that preven te d the applicant from exercising the righ t of appeal in a time ly 

manner” and that “place him in a practical sit uation such that he is complet ely 

incapable of resp ecting the tim e li mits impose d on him”.  

 The medical certificates and report s suppli e d by Mr. Sylvester to support his claim 

of “exceptio nal circumstances” eith er pr e-dated the impu gne d admin i strative 

decision or wer e dated after th e deadlin e for submission of his appeal had already 

passed, and were ther e f o r e not rel evant to Mr. Sylvester’s ability to submit a 

timely AJAB appeal with in the 60-day period.  

 Evening assuming arguendo that the medical certificates and reports were relevant 

to the 60-day window established by the FSSR, Mr. Sylvester was able to 

successfully fulfil other like responsi bilities—such as submitting his 10-page 

complaint against Mr. Mishra to the Ethics Officer on 13 June 2016; submitting his 

request for review to the IC AO Secretary General on 11 November 2016; and writing 

t o t h e ICAO Secr e tar y Ge n e ral abo u t t h e s tat u s o f h i s r e q u e s t  f o r r e v i e w  o n 

11 January 2017—despite these same medica l issues, which showed that he was not 

“completely incapable” of respecting the time limits.  
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 Mr. Sylvest e r’s claim that he “lacked know ledg e” of the tim e limit for submittin g 

his AJAB appeal was contradicted by the record, which shows that he was 
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for se e k i n g managem e n t e valuatio n and that th e UNDT has no ju r i s d icti o n o r comp e t e nce 

to waive such deadli n e s.  

23. While the AJAB found that Mr. Sylvest er’ s requ est to th e ICAO Secretary General to 

review her 28 October 2016 decision not to  refer his complaint against Mr. Mishra for 

i n v e s t i gat i o n was t i m e l y s ubm i t t e d o n 11 Nov e mbe r 2016, i t f o u n d t hat Mr. Sy l v e s t e r ’ s 

27 February 2017 appeal was unti m ely since he was requi r ed to submit his appeal to th e 

AJAB by no later than 14 January 2017.  

24. After consideri n g th e explanations and docu mentation fur n ished by  Mr. Sylvest e r in 

respo n s e to the AJAB’s reque s t for infor matio n as to why it was not possible for him to 

comply with the pertin ent tim e limi ts, the AJ
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28. 
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10. The staff member may request that in view of exceptional circumstances, the 

delay in filing the appeal be waived. The Board shall examine such request as a 

preliminary issue and make its recommendations thereon to the Secretary General for 

his decision.  

32. The applicable law thu s requires, as a fi rst step, that the staff member concerne d 

request review of the contes ted administrativ e  decision wi thin 30 calendar days from the 

date he received that decision.  Mr. Sylves ter ful ly compli ed with the above require men t, as 

evide nced by his 11 November 2016 reques t for re view of the original administrativ e decisio n 

dated 28 October 2016 concernin g the non-refer ral of his complaint for inv es ti gation. 

33. As in the case at hand, if no answer is rece ived with i n 30 calendar  days of the receipt 

of the let ter request i n g review of the conteste d decision, th e appeal sh all be submitted withi n 

the follo w i n g 30 calendar days.  It is not dispu t e d that th e 60-day window for filing an appeal 

was from 11 November 2016 to 14 January 2017, and that Mr. Sylvest er’s appeal,  

not s ubmit t e d u n t i l March 2017 (or on 27 February 2017), 4 was far beyo n d th e p r e scribed 

ti m e frame.  Nor is i t challe n g e d t hat Mr. Sylv e s t e r ’ s alle g e d lack of kn o w l e d g e i s no excus e 

fo r t hat de lay. 5   

34. Although not dispositive to the outcome of th is case, we also take not e of the fact  

that after having receiv ed the 25 October 2017 commun ication, wh ereby Mr. Sylves ter  

was notifie d that his appeal to the AJAB  had been consid er ed unti me l y unde r  

paragraphs 9 and 10 o f Ann e x VIII t o t h e ICAO  FSSR and was ad v i s e d t o s ubm i t r e l e van t 

i n f o r mat i o n as t o w h y i t was n o t p o s s ibl e f o r 
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36. In light of our jurispr u d e nce, Mr. Sy
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40. We are satisfie d that th e AJAB 


