


THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2020-UNAT-1053
|

JUDGE JEAN-FRANCOIS NEVEN, PRESIDING.

1. Mr. Yagoub Mohammed Gido, an Electrician with the African Union-United Nations
Hybrid Operation in Darfur (UNAMID), contested before the United Nations
Dispute Tribunal (UNDT or Dispute Tribunal) the decision to
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USD 725,522,700. On 22 December 2018, the General Assembly endorsed ACABQ’s

recommendations in resolution 73/278.
9. Mr. Gido was separated from service with UNAMID effective 1 January 2019.

10. Mr. Gido applied to the Dispute Tribunal on 25 March 2019, maintaining that his
placement on SLWFP was a de facto termination of his FTA, and that he had been denied of

termination indemnities.

11. In Judgment No. UNDT/2020/023, the Dispute Tribunal
dismissed Mr. Gido’s application. In the view of the Dispute Tribunal, his case could not be
considered as a de facto termination. The Dispute Tribunal found that the applicable legal
framework for abolishment of post did not confer upon a staff member a right to have
termination as the modality of separation. It accepted the Secretary-General’s argument that
there was no legal basis for unilateral termination, given that, at the relevant time, the
abolishment of post had not yet been endorsed by the General Assembly. It further found
that there was no agreed termination. Finally, it held that Mr. Gido’s case could not be
gualified as a disguised termination because he retained his status as a staff member until the
expiration of the appointment as per its original term, and received his salary and accrued
entitlements (leave, pension, seniority, etc.). Consequently, there was no basis for payment
of a termination indemnity. As for placing Mr. Gido on SLWFP until the expiry of his FTA,
the Dispute Tribunal found no support in the jurisprudence for resorting to SLWFP as a
generic cost-saving alternative to termination or a default modality for downsizing. It did not
find that the Secretary-General had established exceptional circumstances justifying
placing Mr. Gido and other similarly situated staff members on SLWFP. It also noted a
contradiction in the Secretary-General’s argument that the reason for SLWFP had been its
cost-effectiveness compared with termination, but the termination was not an option in the
absence of approval by the General Assembly. Nonetheless, the Dispute Tribunal found no
basis for rescinding the contested decision despite its finding of an apparent illegality, given
that SLWFP had been consumed and the employment relation had ceased rendering the
guestion moot. As to the claim for compensation, the Dispute Tribunal found that financial
harm had been clearly absent, SLWFP was not disproportionate to the duration of

Mr. Gido’s appointment, and there was no deprivation of a significant professional experience.
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12. Mr. Gido filed an appeal on 6 April 2020. The Secretary-General filed an answer on
15 June 2020. On that day, the Secretary-General also filed a cross-appeal. Mr. Gido filed an

answer to the cross-appeal on 17 August 2020.
Submissions
Mr. Gido’s Appeal

13. Mr. Gido requests that the Appeals Tribunal rescind the SLWFP decision and
award him USD 9,000, which represented the difference between the termination indemnity
and one-month salary in lieu of notice of termination that he would have received and
pre-judgment and post-judgment interest on that amount and the salary that he had received

while on SLWFP, or an alternative amount that the Appeals Tribunal deems appropriate.

14. Mr. Gido submits that the UNDT erred in fact and in law by finding that there was
no legal basis for terminating his appointmentat the end of October 2018, before the
General Assembly endorsed the abolition of his post. The Dispute Tribunal conflated
the issue of legality of UNAMID’s effectively abolishing his post by closing
down the Labado team site, prior to the General Assembly’s endorsement of the ACABQ'’s
recommendation, with the issue of legality of terminating his contract in anticipation of the

General Assembly’s approval. By the Administration’s own admission, Mr.
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The Secretary-General’s Cross-Appeal

22. The Secretary-General submits that the Dispute Tribunal erred in law when it
determined that there were not exceptional circumstances justifying placing Mr. Gido on
SLWEFP, as required by Staff Rule 5.3(f). He requests that the Appeals Tribunal reverse that
portion of the UNDT Judgment and find Mr. Gido’s placement on SLWFP lawful.

23. The Secretary-General submits that Mr. Gido’s case met both prongs of “exceptional

cases” and “in the interest of the Organization” set forth in Staff Rule 5.3(f).

24. With respect to the first prong, the Secretary-General states thatthe Security
Council’s mandate to downsize UNAMID, the closing down of the missions, and Mr. Gido’s

specific circumstances all qualified as exceptional circumstances.

25. Regarding the second prong of “in the interest of the Organization”, the
Secretary-General submits that it was in the interest of the Organization to choose the more
cost-effective and economic option of placing the affected national staff members including
Mr. Gido on SLWFP, in contrast to the option of terminating their contracts before their
expiry and paying them termination indemnities, as it resulted in savings of USD 350,000 for
the Organization. Such a determination was well within the broad discretion of the
Secretary-General in determining the interests and needs of the Organization, including

budgetary needs.!

Mr. Gido’s Answer to Cross-Appeal

26. The Dispute Tribunal correctly found that the Administration had failed to establish
exceptional circumstances that would justify placing Mr. Gido on SLWFP. Contrary to the

Secretary-General’s assertion with
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closure of UNAMID was different from any other mission closure to make Mr. Gido’s case an
exceptional one to justify placing him on SLWFP. Notwithstanding its correct finding, the

Dispute Tribunal
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Administration. However, the Appeals Tribunal does not have to examine whether the UNDT

committed an error. Even if it did, this would be of no consequence for the present appeal.

31. For Mr. Gido’s ultimate goal (to receive termination indemnity), it is not sufficient to
find that the Secretary-General could have terminated his appointment with effect from
the end of October 2018. In order to reach this goal, it is necessary to find that Mr. Gido’s
appointment actually was terminated. However, the UNDT correctly held that Mr. Gido’s
appointment was not terminated. The Administration, between June and September 2018,
came to the conclusion that the fixed-term appointments of the national staff members
should not be terminated but that those staff members should be placed on SLWFP until the
expiry of their appointments at the end of the year. Thus, the Secretary-General clearly did
not intend to terminate Mr. Gido’s appointment. Further, the administrative decision in
guestion, i.e., placing Mr. Gido on SLWFP in November and December 2018, cannot be
regarded as a disguised termination, as the UNDT correctly pointed out. According to
Staff Rule 9.6(a), a termination within the meaning of the Staff Regulations and Rules is a
separation from service initiated by the Secretary-General. Mr. Gido was not at all separated
from service with effect from the end of October 2018. His fixed-term appointment
continued until its expiry on 31 December 2018; until then, he retained the full position,
rights and entitlements of a staff member of the United Nations. The fact that he was not
able to fulfil his oblig
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staff member.? In the present case, there is no direct link between the SLWFP decision and
the termination indemnity. Mr. Gido did not receive termination indemnity because his
appointment was not terminated. The SLWFP decision itself did not cause any material
harm to Mr. Gido, as the UNDT correctly pointed out. Apart from the fact that he did not
have to work for the Organisation, he would have been in the exact same situation as if the
SLWEFP decision had not been taken.

35. The other findings of the UNDT with regard to compensation were not challenged on

appeal, and we cannot find any fault in them.
The Secretary-General’s cross-appeal

36. The Appeals Tribunal does not have to examine whether the
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38. The appeal and the cross-appeal are dismissed and Judgment No. UNDT/2020/023

is confirmed.

Original and Authoritative Version: English

Dated this 30t day of October 2020.

(Signed)

Judge Neven, Presiding
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