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16. On the basis of the transcript, the contemporaneous correspondence and emails, the
OIAI concluded that Ms. Asghar had colluded with a government IP (SWD) to make her
supervisor believe that the PLaCES event was taking place as planned, for which UNICEF

advanced PKR 639,000,2 fully knowing that such an event would not take place.

17. There was also evidence of similar incidents of excessive or false charging and that
Ms. Asgha had improperly been given a subsidized vacation by another IP. By the letter of
15 September 2016referred to above, the Director, Division of Human Resources, UNICEF,

charged Ms. Asghar with the following charges:4

(a) Without authorization, accepting receipt of a gift, in the form of a free or
subsidized vacation, from a UNICEF civil society partner (a hon-governmental
source having, or seeking to have, a contractual relationship with
UNICEF); and

(b) Arranging, and assisting in, submission and fulfilment o f false claims from
UNICEF resources, for the personal benefit of herself, Ms. Aahooja or staff of

civil society partners, and causing financial and reputational loss to UNICEF.

18.
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conference. The UNDT thus affirmed the decision to terminate Ms. Asghar’s employment on

the basis of these two charges

22. While the Judgment of the UNDT pronounces at length and in inordin ate detail upon
the methodology of the OIAI investigation and the loss of certain documentary evidence
leading it to set aside the decisions on the first two charges its findings in relation to the

two charges it sustained are somewhat cryptic bycomparison. That said, the UNDT was
evidently satisfied that the “genuine” recording and the “plain meaning of the contents”5 of
the telephone conversation between Ms. Asghar and Mr. Asif in January 2015 constituted
clear and convincing evidence supporting the charge of fraud against Ms. Asghar in respect of
her role in arranging for UN ICEF to pay for the non-existent PLaCES eventand receiving
kickbacks in relation to the International Child Labour Day conference. It held in relation to

the legality and admissibility of the secret recording of the telephone conversation that
no rule or regulation made such arecording illegal within the Organization and that the
transcript was admissible evidence as itsprobative value outweighed any possible prejudice
caused to Ms. Asghar. In its view, the transcript of the conversation spoke for itself and
was sufficient to establish the misconduct, even though Mr. Asif had been found to be an
unreliable witness in the case of Aahoojaf! The UNDT thus found that the DED/M's

conclusion that Ms. Asghar had engaged in collusion in fraud or had been grosslynegligent
resulting in financial loss to UNICEF was correct and unassailable and held further that ,

given the fraudulent nature of the misconduct, the sanction of dismissal wasproportionate .

23. Ms. Asghar appeals to this Tribunal against these findings. As per Order No. 352
(2019) dated 13 July 2019, the United Nations Appeals Tribunal (Appeals Tribunal) granted
Ms. Asghar’s request for time limit extension. She filed an appeal of the impugned UNDT

Judgment on 2 August 2019. The SecretaryGeneral filed his answer on 1 October 2019.

5 Impugned Judgment, para. 82.
6 Aahooja v. Secretary-General of the United Nations, Judgment No. 2019/UNDT/03 3 dated
27 February 2019.
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The Secretary -General's Answer

30. The Secrdary-General contends that the UNDT correctly determined that the
imposed disciplinary sanction of dismissal was lawful, as the facts on which the disciplinary
measure was based had been established to the appropriate standard, the established facts

legally amounted to misconduct and the sanction imposed on Ms. Asghar was proportionate.

31. Contrary to her submissions, the UNDT did find that Ms. Asghar had intended to
defraud UNICEF and her remarks during her telephone conversation with Mr. Asif disclosed
a calculated activity. The transcript of the teleph one conversation shows that Ms. Asghar

discussed the calculation of her “share” and that of the others from the “savings” from the
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contemporaneous e-mail correspondence or the testimony of any witness who appeared

before it.

39. The principal issue on appeal before us is whether the evidence before the UNDT

adequately supports the factual and legal conclusions that Ms. Asghar committed fraud.

40. It appeas from the Judgment that the UNDT held an oral hearing as it ordinarily
would be obliged to do in a disciplinary case. Article 16(2) of the UNDT Rules of Procedure
provides that the UNDT shall normally hold a hearing in an appeal to it against an
admini strative decision imposing a disciplinary measure. The reason for that provision is
self-evident. Disputes in relation to discipline require factual determinations of misconduct

and review of sanctions of a consequential nature.

41. Articles 17and 18 of the UNDT Rules of Procedure envisagethe calling, examination
and cross-examination of witnesses under oath and the proper consideration and
determination of the relevance and admissibility of any evidence led during an oral hearing.
Article 25 of the UNDT Rules of Procedure requires the UNDT to issue its judgments in
writing and to state the reasons, facts and law on which they are based. It is incumbent on
the judge in his or her judgment to set out the nature and content of the evidence and to
make appropri ate factual and legal findings in relation to it. This involves an analysis of its
admissibility, its probative value (cogency, sufficiency, reliability and credibility) and its

relevance to the issues in dispute facta probanda) and/or the facts relevant to the facts in

issue (facta probantia).

42. There is no disaussion in the impugned Judgment of what transpired at the hearing
before the UNDT or any analysis of the evidence that was adduced by the witnesses who
testified. As mentioned, the UNDT essentiall y relied exclusively on the transcript of the
recorded conversation and no other evidence to find that Ms. Asghar had committed fraud.
The Judgment offers no insight into, and makes no findings about, who recorded the
telephone conversation, who transcribed it, who introduced it into evidence or the basis
upon which the UNDT concluded that the transcript was an accurate, truthful, reliable
and complete account of the alleged conversation. The UNDT failed wholly to make these
critical determinati ons. Nor, as stated earlier, did it discuss or evaluate the evidence in
relation to the circumstances surrounding the PLaCES event as reflected in the

contemporaneous correspondence.
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43. There is no difficulty in principle regarding the admissibility of th e recorded
conversation on the basis of the manner in which it was procured, even though it perhaps

involved an element of entrapment. Wh
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50. The Judge who authored the Judgment in this case is no longer a ludge of the UNDT.
It follows that another J udge of the UNDT will need to be seized of the matter afresh®

Hence, acting in termfsh
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Judgment
54. The appeal is upheld andJudgment No. UNDT/2019/074 is hereby vacated.

55. The case is remanded to the UNDT in terms of Article 2(5) read with Article 2 (6) of
the Appeals Tribunal’s Statute for fresh determination by a different judge and in accordance
with the directions made in terms of Article 2(3) of the Appeals Tribunal’'s Statute as set out

in paragraphs 50 to 53 of this Judgment.

Original and Authoritative Version: English

Dated this 27t day of March 2020.

(Signed) (Signed) (Signed)
Judge Murphy, Presiding Judge Raikos Judge Neven
Cape Town, South Africa Athens, Greece New York, United States

Entered in the Register onthis 19" day of June 2020 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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