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1. Ahmad Shuaib Payenda (Mr. Payenda) was a staff member of the United Nations 

Children’s Fund (UNICEF) serving at the Afghanistan Country Office. He was dismissed from 

service after the conclusion of a disciplinary process, which was premised upon the charge that 

he had misstated the truth on his job application to the post he then occupied.  He filed an 

application with the United Nations Dispute Tribunal (Dispute Tribunal or UNDT) challenging 

inter alia the dismissal decision, and on 22 September 2020, the UNDT issued Judgment 

No. UNDT/2020/171,1
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6. On 14 June 2018, UNICEF placed Mr. Payenda on administrative leave without  

pay (ALWOP) pending the completion of its investigation into allegations that the latter had 

breached his obligations under Staff Rule 1.5(a) by failing to provide truthful information on 

his job application (ALWOP Decision). 

7. In a letter dated 13 August 2018, the Legal Counsel for IOM confirmed to UNICEF that 

Mr. Payenda had indeed been the subject of an investigation into misconduct for “acts 

constituting fraud or abuse of assets or funds, leading to financial loss to the Organization”.  

The IOM Legal Counsel also informed UNICEF that Mr. Payenda had been served with a 

formal Notice of Allegations (NoA) on 26 January 2017, which he signed on 29 January 2017 

confirming receipt.  Mr. Payenda was formally interviewed by the IOM’s Office of the Inspector 
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The UNDT Judgment 

12. On 22 September 2020, the UNDT issued the Impugned Judgment, finding 

Mr. Payenda’s claim regarding the ALWOP Decision irreceivable ratione materiae as he had 
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intentionally misstated the truth on his application.  As such, he did not uphold the highest 

standards of integrity required of international civil servants. 

25. Regarding Mr. Payenda’s claim that the full NoA document shows he was not the 

subject of an investigation, the Secretary-General argues to the contrary, that in clear and 

unambiguous terms, the full NoA shows that Mr. Payenda was indeed the subject of 

��������	�
�	���.  

26. The Respondent also submits the UNDT did not only rely on the screenshot of the NoA 

but analyzed all the evidence attached to the case record when concluding that at the time of 

his application, Mr. Payenda was already aware that he was the subject of an investigation.  The 
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he however, on the same hand, acknowledges the existence of a “fact finding process,” the 
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33. The approval of his resignation and the exit clearance form relating to the devices and 

documents he possessed as a staff member of IOM are not proof that he had been cleared of 

any charges against him and in no case this could justify his statement to UNICEF that he had 

never been the subject of any prior investigation for misconduct. 

34. Despite Mr. Payenda’s persistent claims that he was never involved in a formal 

investigation, the totality of the evidence on the record shows quite the opposite.  It should also 

be noted that both parties agreed that no oral hearing was required and that the UNDT could 

adjudicate the matter based on the record.12  Under these circumstances, contrary to 

Mr. Payenda’s contention, there was no need for the UNDT to order that more documents be 

adduced to the record.  Therefore, it follows that the UNDT was correct in its finding that the 

facts were established according to the appropriate standard of clear and convincing 

evidence.13 �

35. Next, when determining whether the facts, as established, amounted to misconduct, 
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evidence and upon evaluating the alleged misconduct against the applicable legal standards, 

the UNDT was correct in determining that the failure to disclose relevant information 

amounted to misconduct, which of course carried the possible sanction of termination of 

appointment. 

40. There is an additional component here, which reinforces the UNDT’s finding of 

misconduct.  It bears recalling that the IOM investigation was also linked to allegations of fraud 

and abuse of assets or funds. Honesty and integrity are core values expected of international civil 

servants, and allegations of impropriety in those respects should be thoroughly investigated. It is 

even more significant in the present instance as Mr. Payenda occupied the post of Finance 

Assistant. However, even though the disciplinary process at IOM had not concluded at the time 

Mr. Payenda resigned, what matters in the present case is not the outcome of the IOM 

investigation but rather the fact that he was clearly informed in January 2017 that there was 

an investigation into his alleged misconduct  before he had applied for the UNICEF Post in 

April 2017.18  

41. It follows that when Mr. Payenda submitted his application for the UNICEF Post, he was 

fully aware of the ongoing investigation against him and yet he ticked the “no” box, indicating  

that he had not been the subject of an investigation for misconduct by his former employer.  Had 

Mr. Payenda given the correct information, the result of his selection might well have been 

different.  The misrepresentation, therefore, may have improperly influenced the outcome of the 

recruitment process, which resulted in Mr. Payenda’s selection. The Organization was never 

afforded the benefit of a full and accurate picture of Mr. Payenda’s candidacy. Hence, the UNDT 

was correct in its finding that this “behaviour amounts to misconduct as he deliberately failed to 

provide correct information to UNICEF”.19 

42. 
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actually revealed that after IOM had substantiated the allegations, it withheld part of 

Mr. Payenda’s final entitlements to recover monies lost in an alleged 

embezzlement scheme.  

43. Whether or not Mr. Payenda’s intended purpose for resigning his post at IOM and 

applying to the position at UNICEF was to escape any disciplinary measure by IOM cannot be 

determined with certitude.  But the previous possible misconduct, although subject to an 

investigation at the time, is not the issue here. 

44. Regardless of the outcome of the previous investigation by IOM, there was a breach of 

the duty to give correct information in the application to UNICEF.  In this regard, wh7D9MbWKWwFWbcK7Wc’(KcWF)(mh7K()(9(’MahWK77Dw’Mch’K7W)7cMoWKWwFWbcK7WhWKwcF(DMrhbcK7WcDDWs 
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… When judging the validity of the Secretary-General’s exercise of discretion in 

administrative matters, the Dispute Tribunal determines if the decision is legal, 

rational, procedurally correct, and proportionate.  The Tribunal can consider whether 

relevant matters have been ignored and irrelevant matters considered, and 

also examine whether the decision is absurd or perverse.  But it is not the role of  

the Dispute Tribunal to consider the correctness of the choice made by the  

Secretary-General amongst the various courses of act
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As this Appeals Tribunal has previously established, only substantial procedural irregularities 

can render a disciplinary sanction unlawful,23 and this did not occur here.  

48. 
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54. Mr. Payenda’s appeal is dismissed, and Judgment No. UNDT/2020/171 is upheld. 

 

 

 

 

 

 

 

 

 

 

Original and Authoritative Version:  English 

 
 
Dated this 29th day of October 2021. 

 
(Signed) 

 
Judge Halfeld, Presiding 

Juiz de Fora, Brazil 

 
(Signed) 

 
Judge Murphy 

Cape Town, South Africa 

 
(Signed) 

 
Judge Knierim 

Hamburg, Germany 
 
 
Entered in the Register on this 14th day of December 2021 in New York, United States. 
 

 
(Signed) 

 
Weicheng Lin, Registrar 

 

�
�


