Translated from French

UNDT/GVA/2010/032
(UNAT 1633)

Judgment No.: UNDT/2011/048
Date: 8 March 2011
English

Case No.:

Page 1 of 14



Case No. UNDT/GVA/2010/032
Translated from French
(UNAT 1633)

Judgment No. UNDT/2011/048

Introduction

1. By application entered in the register of the former UN Administrative
Tribunal on 17 July 2008, the Applicantntests the decision of 10 March 2008
whereby the Secretary-General refugedgrant him a special post allowance
(“SPA”) to the P-4 level for the period from 21 February 2000 to 13 August 2001,
during which he performed functions at the P-5 level at a time when his own level

was P-3.
2. He requests the Tribunal to:

a. Order the Respondent to grant him an SPA to the P-4 level for the
period from 21 February 2000 to 13 August 2001;

b. Compensate him for moral damage suffered as a result of the
excessive delays by the Administration in dealing with his requests for an

SPA.

Page 2 of 14



Case No. UNDT/GVA/2010/032
(UNAT 1633)

Judgment No. UNDT/2011/048

Translated from French

5. On 21 February 2000, he was designated by the Director of OCHA
Geneva as Officer-in-Charge of the Fioal and Administrative Unit, Geneva,
following the reassignment of the holdgrthe post “to other functions with his
[P-5 level] Post No 501245”. He performed the duties of the said post for 18
months, until 13 August 2001.

Page 3 of 14



Case No. UNDT/GVA/2010/032
Translated from French
(UNAT 1633)

Judgment No. UNDT/2011/048

12. On 31 March 2003, the new Chief of the Administrative Office, OCHA
Geneva asked the Chief, HRMS, UNOG to respond to the request by OCHA on 9
October 2002 for the grant of an SPA to the Applicant. No reply was received to

that or the previous request.

13. On 1 November 2003, the Applicant was appointed to the P-3 post of
Chief, Mailing, Pouch and Inventory Section, Central Support Services, UNOG.

14. On 5 March 2004, the Applicant asked the Chief of the Administrative
Office, OCHA for information about the action taken in response to the requests

for the grant of an SPA and on 10 March 2004, the latter informed the Applicant
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granting him an SPA to the P-4 level from 5 March to 30 June 2003, which
proposal was adopted by HRMS, UNOG on 4 April 2007.

20. On 14 December 2007, theBJAubmitted its report to the Secretary-
General. It concluded that, while the rules prohibited the grant of an SPA to the
Applicant for the period from February 2000 to August 2001, he should, on the
other hand, have been granted an SPA for the period from 21 October 2002 to 4
March 2003. It recommended that the Secretary-General compensate the
Applicant for the delays in processing his requests for SPA by paying him an
amount equivalent to the SPA to the P-4 level that he should have received for the

latter period. The JAB report was forwarded to the Applicant on 31 January 2008.

21. On 10 March 2008, the Secretary-General gave his decision following the
JAB report, the conclusions of which he accepted for the two periods mentioned
above. He decided to award the Applicant “an SPA to the P-4 level for the period
from 21 October 2002 through 4 March 200But impliedly refused to grant it

for the period from 21 February 2000 to 13 August 2001.

22. On 25 March 2008, by email to the secretariat of the former UN
Administrative Tribunal, the Applicant geested clarification of the procedure
and time limits for filing an application following the Secretary-General’s
decision of 10 March 2008, which he said he had received on 25 March 2008.

23. On 26 March 2008, the secretariat of the former UN Administrative
Tribunal replied to the Applicant that he must submit his application within 90
days of receipt of the decision of thecgetary-General and that, if he needed

more time, he could make a request within the 90-day time limit for an extension

of time.

24. On 27 May 2008, the Applicant was taken ill, requiring him to be

hospitalised and to convalesce until 22 June 2008.

25. By letter dated 3 July 2008, posted on 4 July and registered by the

secretariat of the former UN Administrative Tribunal on 17 July 2008, the
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Applicant submitted his application toetiribunal, explaining that he had been

unable to submit it earlier because he had been taken ill on 27 May 2008.

26. By letter of 23 July 2008, thecsetariat of the former UN Administrative
Tribunal informed the Applicant that his application did not meet the formal
criteria laid down in article 7 of the Rules of the Tribunal, and invited him to

correct his application by 23 September 2008.

27. On 2 October 2008, the secretariat of the former UN Administrative
Tribunal registered the Applicant’s corredtapplication. This was forwarded on

16 October 2008 to the Respondent, who filed his answer on 28 April 2009,
having obtained three extensions of timi&e Applicant submitted observations
on 26 June 2009.

28. As the case could not be decided by the UN Administrative Tribunal
before its abolition on 31 December 2009yas transferred to the United Nations

Dispute Tribunal on 1 January 2010.

29. On 12 January 2011, the Tribunal requested additional information from
the Respondent to enable it to rulevamether the application was time-barred, as

alleged. It also asked both parties if they had any objection to the case being
decided without a hearing, on the basis of the written submissions. The
Respondent and the Applicant replied to the Tribunal’'s questions on 21 and 27
January 2011 respectively, and stated that they had no objection to the Tribunal

deciding the case on the basis of the written submissions.

Parties’ contentions
30. The Applicant’s contentions are:

a. His application is not time-barred as he was prevented by
exceptional circumstances from filing it within the time limit. On 27 May
2008, he suffered an illness that reqdi him to be hospitalised until 31
May 2008, followed by a period of convalescence until 22 June 2008.
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Subsequently, having returned to work, he was obliged to take annual

leave as a result of the same illness;

b. From February 2000 to 13 August 2001, when he was at P-3 level,

he was designated as acting Chieftioé Financial and Administrative
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d. The Secretary-General accepted the recommendation of the JAB to
grant the Applicant compensation for the unjustified delays by the
Administration in processing his claims for an SPA and decided to award
him an SPA for the period from 21 October 2002 to 4 March 2003. The
Applicant has therefore been properly compensated for the delays that

occurred.

Consideration

32. With the agreement of the parties, the case was decided without a hearing.

Receivability

33.  The Tribunal must first decide on the receivabiigtfone temporiof the

application.

34. Article 7 of the Statute tife former Administrative Tribunal stipulates:

2. In the event of the joint body’s recommendations being
favourable to the application submitted to it, and insofar as this is
the case, an application to the Tribunal shall be receivable if the
Secretary-General has:

(a) Rejected the recommendations;

(b) Failed to take any action within thirty days following
the communication of the opinion;

(c) Failed to carry out the recommendations within thirty
days following the communication of the opinion.
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February 2000 to 13 August 2001. The Applicant thus had 90 days from 25 March
2008 to contest that decision before the former UN Administrative Tribunal.
However, on 27 May 2008, in other words before the deadline for appeal had
expired, the Applicant was taken seriously ill, requiring hospitalisation and
convalescence until 22 June 2008. The Applicant returned to work on 23 June
2008 and, by letter of 3 July 2008, posted on 4 July 2008 and registered by the
secretariat of the former Administrative Tribunal on 17 July 2008, he submitted

an application to that Tribunal specific
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Merits

40. The Applicant contests, first, the Secretary-General’s decision refusing to
grant him an SPA to the P-4 level for the period from 21 February 2000 to 13
August 2001, during which he occupied functions at the P-5 level as Officer-in-

Charge of the Financial and Administrative Unit of OCHA Geneva.

41. Administrative instruction ST/AI/1999/17 applicable during the period in

guestion provides:
Section 1 Scope and definitions

Definitions

1.2 For the purposes of the present instruction, the following
definitions shall apply:

(@) “Temporarily vacant post” shall refer to a post which is
blocked for a staff member on mission detail, special leave,
secondment, temporary assignment or loan, who was previously
selected for the post under esisiibd recruitment or placement
and promotion procedures;

(b) “Vacant post” shall refer ta post approved for one year or
longer which is not blocked for the return of a staff member under
the conditions set out in subsectibi2 (a) above and is to be filled
under established procedures for recruitment or placement and
promotion.

Section 2 General provisions

2.1 Under staff rule 103.11, staff members are expected to assume
temporarily, as a normal part of their customary work and without
extra compensation, the duties and responsibilities of higher-level
posts. Nevertheless, payment of a non-pensionable SPA is
authorized by the same rule in exceptional cases when a staff
member is called upon to assume the full duties and
responsibilities of a poswvhich is clearly recognizable at a higher
level than his or her own for a temporary period exceeding three
months.

2.2 Payment of an SPA is a discretionary grant, for which staff
members may be considered when the conditions set out in staff
rule 103.11 and section 4 below are met. ...

Section 3 Temporary assignments
Temporary assignments temporarily vacant posts

Temporary assignment to a post that is temporarily vacant shall be
made in accordance with section 2.4 of ST/AI/1999/8 on the
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eligible, during that period, for an SPA, and the Administration was within its

rights in refusing to pay it.

45, While the Applicant maintains that by reserving the option to transfer a
staff member together with his budgetary post from one service to another, the
Administration is, in effect, preventing the person actually assuming those
functions from obtaining the associated allowance, it is not for the Tribunal to rule
on the appropriateness or otherwise dfisiens taken by the Administration in

the redeployment of budgetary posts from one service to another. The Applicant’s

argument can therefore not succeed.

46. The Applicant’s claim to be granted an SPA to the P-4 level for the period
from 21 February 2000 to 13 August 2001 must, therefore, be rejected.

47. The Applicant has also sought compensation from the Tribunal for moral
damage resulting from the delays by the Administration in dealing with his claims
for an SPA. The Tribunal would note at the outset that, contrary to what the
Respondent maintains, the Secretary-General did not compensate the Applicant
for unjustified delay, but granted him an SPA for the period from 21 October
2002 to 4 March 2003.

48. That said, in the absence of particular circumstances, which have not been
alleged in this case and which are not apparent from the record, the Tribunal
considers that the fact that the Administration delayed in dealing with a claim
from a staff member for an SPA, howevegregtable that might be, is not such as

to cause moral damage giving rise to compensation. In practice, damage caused
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