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5.  Ms. Charles thereaf t e r took Mr. Nkurunz i z a to her office and it was establi s h e d 

that he was not a holder of an ALD contra ct and hence not entitled to leave days. 

Ms. Charles then accuse d the Applicant of  forgin g leave reques t s for person s not 

entit l e d to leave and infor me d hi m that she 
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10. O n 28 June 2006, two days to the expirat i on of his contract, the Applicant filed 

a reques t for admi ni s t r a t i v e review and su spens i o n of action of the decisio n not to 

renew his contrac t pending investi g a t i o n whic h involved him so that  he could have the 

opportu n i t y to respond to the investi g a t i v e fi ndings. From his said applicat i o n, it is 

eviden t that the Applicant was unawar e of th e fact that an investigation had already 

been conduct e d, complet e d and a report issued dated 25 May 2006. 

 
11. On 30 June 2006, the Applicant was se parated from the Organisation. 

Not having receive d a respons e to his suspen sion of action application or request for 

admi ni s t r a t i v e review, the Applicant on 6 October 2006 filed an  appea l to the 

Joint Appeals Board (“JAB”). 

Joint Appeals Board Review 

12. The Panel issued a report on 30 Ju ly 2007 where it found that the ONUB 

Administra t i o n had engaged in an inves t i ga t i v e proces s that was ultima t e l y 

unsatisfactory and unfair and that the Appli cant’s non-renewal of c ontract was in fact 

disci pl i n e by steal t h. While rejec t i ng othe r claims, it recommen d e d that the Applicant 

be compen s a t e d:  

 

a.  F o r the abuse of his due proces s ri ghts in the amount  of six months 

net salar y at the time of his separation and; 

b.  F o r having been a casual t y of im prop e r admi ni s t r a t i v e proced u r e s 

by the ONUB Administ r a t i o n in the amoun t of six month s net salar y at the 

time of his separa t i o n. 

 
13. T h e Secret a r y-Genera l in part disagr e e d with the conclu s i on and 

recommen d a t i o n s of the JAB. In a de cision of 27 August 2007, the then Under-



  Case No.: UNDT/NBI/2010/036/UNAT/1714 



  Case No.: UNDT/NBI/2010/036/UNAT/1714 

  Judg men t No.: UNDT/2012/037 

 

Page 6 of 12 

g.  H e was discrimi n a t e d agains t in that  Mr. Nkurunzi z a w hos e atte mpt s to 

obtain leave docume n t s to which he  was not entitled prompting the 

admi ni s t r a t i v e decisi o n against the App licant conti n u e d in the servi ce of the 

Organi s a t i on despit e the recomm e n d a t i o ns of the Chief Civilian Person n e l 

Officer and the investig a t i o n panel. 

Respondent’s case 

17. The Respondent’s case is that: 

 

a.  The Application was time barred; 

 

b.  T h e Applicant held an ALD contract and therefore had neither the right 

nor legal expectan c y of renewal of his contract; 
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19. From the case presented by both parties, th e Tribunal finds that the main issues 

for deter mi n a t i o n are: 

a. 19.a.
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report, there is no mention of any other st aff me mber having been investig a t e d in 

relat i o n to the matte r of falsi fi c a t i on of ONUB docume n t s apar t from the Applica nt. 

This Tribun a l finds it questi o n a b l e that th e invest i g a t i o n conduc t e d was a general fact-

finding exercis e. It is easy to draw an infe re n c e in the circums t a n c e s that the Applicant 

was the sole subject of the investi g a t i o n.  

 

23. I n his submiss i o n, Counsel for th e Respondent had argued that the 

recomme n d a t i o n s of the report were not take n into accoun t but its facts were and that 

the Responde n t was entitled to take the facts establ i s h e d in to account when consider i n g 

whethe r or not the Applicant ’ s contract should be renewed.  

 
24. In their testimony, both Ms. Gagnon and Mr. Herrel dissociat ed themselves 

from the inves t i g a t i o n repor t. Ms. Gagnon state d  that “it was not what I had envisa g e d ” 

while Mr. Herrel state d that;  

“In my view the report as produced by Ms. Lettic e Myrie was fault y in 
severa l respec t s. First it did not respon d to what I had reques t e d. 
Furthermore, it over-stepped the scope of the fact-findi n g inves t i ga t i o n in 
recomme n d i n g discip l i n a r y action agai nst an individ u a l. Finally, in my 
view its conclu s i o n s were vague and were not suppor t e d by suffic i e n t 
eviden c e. I theref o r e did not  rely on it in reach i ng the concl us i o n that [the 
Applicant’s ] contract should not be renewed.” 
 

25. I t is curiou s that the Respon d e n t ’ s Counsel would submit that the facts 

establ i s h e d by the invest i g a t i o n were taken into account in deciding that the Applicant’s 

contract should not be renewe d. It must be noted that actio n had been taken to reassign 

the Applicant to anot he r secti o n even be fore the fact-findi ng investigation was 

requested. In evidence both the CCPO and CAO told the Tribu n a l that the invest i g at i on 

was faulty, departe d from its terms of refere n c e and unduly recomme n d e d discip l i n a r y 

actio n agains t the Applican t. 

 

26. I n other words, the CAO who made the ad mi nistrative decision  not to renew the 

Applicant’s contract had in his testimo n y before the Tribuna l, disown e d and discre d i t e d 

the findin g s and recomme n d a t i o n s of the i nvestigators, upon which the Respondent’s 

Counsel submi t s that the said CAO relied to make the impug n e d decis i o n. There is no 
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Archive Unit with the post he had encumbe r e d in Personn e l follo w i n g as a result of the 

leave reques t incide n t fo r which he had apologised. 

 
30. T o separ a t e him from the Organi s a t i o n barely ten weeks after moving him out 

of the Person n e l Unit which was said to be  unaffected by any downsizing exercise, only 

served to show that the App licant was targeted for non-renewa l of his contract. In other 

words, the Applicant was delibe r a t e l y transf e r r e d out of the Perso n n e l Unit in order to 

make it possi b l e for the downs i z i n g axe to fall on him.  

Expectancy of renewal 

31. T h e Respon d e n t ’ s Counsel had also s ubmi t t e d that the Administ r a t i o n had 

broad discre t i o n in decidi n g whethe r or not to renew a contra c t. He argued that the 

CAO was entitl e d to rely upon the Applic an t ’ s apolo g y to his superv i s o r s and 

collea g u e s with regar d to the leave reque st incident not to renew his contract. Such a 

positi o n, withou t more, is unten abl e especial l y since no di sciplinary process had been 

instit u t e d again s t the Applican t. This Tribu n a l agree s with the views of the JAB that the 

separat i o n of the Applicant am ount e d to discipl i n a r y action by stealth and finds that the 

Applican t had a legiti ma t e expec t a n c y of renewal of contrac t consid e r i n g that the 

Personn e l Unit in which he was working wa s unaffected by any dow nsiz i n g process. 

 

32. T h e Appeals Tribunal has on occasi o n s affir me d the posit i o n in UNDT 

Judgme n t s that the Administ r a t i o n ’ s discr e t i o n a r y authorit y is not unfetter e d and that 

the Administ r a t i o n must act in good faith and respect procedur a l ru les and its decisions 

not based on errone o u s, fallaci o u s or improp e r motiva t i o n. 1 The actions of the CAO in 

this case, leave no one in doubt that his pers o n a l judgme n t of the l eave request incident, 

the outcome of whose fact-fi nding investigation he had st rongly condemned for several 

shortcomi n g s, had provided the singular  basis for the non-renewal of the 

Applicant ’ s contra c t.  

                                                 
1 See 2011-UNAT-121 Bertucci, 2010-UNAT-021 Assad. 
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33. W h e n the matter was before the JAB, th e Panel found it puzzl i n g that, the daily 

paid worker; Mr. Nkurunz i z a, who had initiat e d the alleged fake leave request in order 

to obtain docume n t s to which he was not entitled from ONUB,  had actually been 

retained and even promoted by the Organi sation. If as the Re spondent’s Counsel 

argue d, the Applican t ’ s condu c t rega r d i n g the leave reque s t incid e nt const i t ut e d ‘gros s 

negli g e nc e,’ it indeed defie s reaso n that Mr . Nkurunziza would not on ly be retain e d in 

employ me n t but awarde d a promot i o n. 

Decision 

34. F o r the foregoin g reasons, the Tribunal fi nds that the Applicant has made out 

his case against the Respond e n t. 

 

35. T h e Respon d e n t failed to initia t e the necessar y processe s to determin e any 

miscondu c t on the part of the Applicant but rather relied on his own personal judgment 

not to renew the Applicant ’ s contra c t. The explan a t i o n by the CAO that the non-

renew a l was based on ‘admi n i s t ra t i ve reaso ns ’  or a downsizing exer cise are puerile and 

only intende d to justify his ar bitrary and unlawful decision.  

 
36. T h e Respon d e n t admitt e d the viol ati o n of  the Applicant ’ s due proce s s right s. 

Compensation  

37. T h e Tribuna l Orders compens a t i o n as follows: 

 

a.  F o r the unlawfu l and im prope r non-renewal of th e Applicant ’ s contra c t 

in the amoun t of eight months net base salary at the time of his separ a t i o n plus 

inter e s t at the appli c a b l e US Pri m e Rate until the date of payme n t. 

 

b.  T h e Respon d e n t admitt e d the viol at i o n of the Applicant ’ s due process 

rights but rejected the JAB recomme ndation for an award of six months net base 

salary for the said violat io n. Instead the Responde n t paid one month net base 

salary to the Applicant. The Tribun a l finds this compen s a t i o n inadeq u a t e and 




