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5. On 13 May 2008, the Reference Check ing Unit (“RCU”) contacted the 

Somalia Ministry of Higher Education seeking confirma ti o n of the authe n t i ci t y of 

three of the Applican t ’ s acade mi c quali f i c a t i o n s obtai n e d in Somal i a. 

6. O n 22 May 2008, the Minist r y of Educa ti o n and Culture of the Transit i o na l 

Federal Gover n me n t of Somal i (The Somal i a  Ministr y of Educatio n) infor med the 

RCU that the Applicant ’ s qualif i c a t i o n s we re false. Two months later, on 22 July 

2008, the Somali a Minist r y of Educat i o n wrote to RCU apolog i z i n g for informi n g 

them that the Applica nt ’s degr ee s were fals e and stated that the Applicant had been 

mistake n for another indivi d u a l. They conf ir me d that the Applican t indee d gradu a t e d 

from the three insti t ut i on s in Somal i a and earned the degre es and that there fo r e his 

documen t s were genuine. 

7. S o me t i me in June 2008 the Applicant was contact e d by a Human Resourc e s 

Offic e r (“HRO”), Field Perso n n e l Division (“FPD”) who sought to know whether the 

Applicant had complet e d the other two de gree s indica t e d in his PHP purportedly 

obtained from Pakistan and the United Kingdom. In respons e, the Applicant informe d 

her that he had not done the two course s a nd he mentio n e d that though he had wanted 

to undertake the courses, he had been unable to do so due to work and time 

constraints.  

8. He further infor med the HRO/FPD that he  had asked his assistant to complete 

his PHP for him becau s e he was very busy at the time and that she made some error s 

which he had correct e d on discove r i n g them . He also explain e d that when updatin g 

his PHP, he had concent r a t e d mostly on updati n g his empl oy me n t histor y and other 

informa t i o n which led to his overloo k i n g the mista k e refle c t e d in the educa t i o n part 

of his PHP. 

9. O n 14 July 2008 the Recruitme n t, Outrea ch and Career Development Section, 

wrote to the Conduct and Disciplin e Unit (“CDU”) referri n g the Applicant ’ s case for 

revie w and recom me n d a t i o n for furth e r ac tion in light of the finding that the 

Applicant did not possess the degrees indi c at ed in his PHP and that the Somali a 

Minist r y of Educat i o n had informe d them th at the Applicant ’ s docume n t s were false.  
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10. On 17 November 2008, the Under-Secretary -General (“USG”), Departme nt of 

Field Servi ce s (“DFS”) referr e d the App lican t ’ s case to the ASG/OHRM infor mi n g 

her of the Applican t ’ s allega t i o ns of misr epre s e n t a t i o n of edu ca t i o n a l qual i fi c at i o ns 

and recommending disciplinary action against the Applicant. 

11. I n a letter dated 12 December 2008 th e ASG/OHRM informed the Applicant 

of the impos i t i o n of disci p l i n ar y measu r e of termin a t i o n with compen s a t i o n in lieu of 

notice In accord a n c e to the for mer staff rule 109.3 (c). The Applicant receive d the 

letter on 5 January 2009.  

12. O n 5 March 2009 the Applicant reques t ed Administrative Review of the 

decis i o n to termi n a t e him from servi c e. Howeve r on 25 March 2009, the decis i o n was 

rescin d e d and he was reinst a t e d in retros p e

12. c a t i i c 1 0 8 8  s r r e i e r  s t a 4 9  
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16. A hearing was held via telecon f e r e n c e from Nair ob i on 4 and 5 October 2011 

and counse l for the Applicant and Respon d e n t filed closi n g submi s s i o n s on 11 and 14 

October 2011 respectively. 

Applicant’s Case 

17. I t is the Applicant ’ s case that; 

a.  T h e decis i on to separ a t e him from  servi c e was marre d with serio us 

violatio n s of due process rights; 

b.  T h e discip l i n a r y proces s was flawed with various proced u r a l 

irre g ul ar i t i e s; 

c.  T h e r e was lack of a proper investig a t i o n into the allegati o n s against 

him; 

d.  T h e decisi on to separat e him fr om servic e was marred by confus e d 

and contradi c t o r y assumpti o n s of facts; 

e.  T h e error s on his PHP were made by his assist a n t in what was an 

honest and human mistak e; 

f.  H e had been subjecte d to double jeopardy by the Responde n t and; 

g.  The penalty of separation was not proportional. 

Respondent’s Case 

18. T h e Respon d e n t on his part submitt e d that; 

a.  T h e conduct of the App licant relatin g to the misrep r e s e n t a t i o n was 

establ i s h e d and that it amount e d to miscon d u c t;  

b.  A fact finding into the App licant ’ s matter was conduc t e d; 
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c.  T h e r e were no proce d u r a l irregul a r i t i e s and the Applicant was 

accor d e d due proce s s right s and;  

d.  T h e sanction imposed was propor tionate to the established 

misco n d u c t. 

19. T h e Responde n t therefor e prayed the Tri bun a l to reject the Application in its 

entir e t y. 

Issues 

20. T h e issues in this case can be summarized in the following questions; 

a.  W e r e the provisio n s of ST/AI/371 (Rev ised Disciplina r y measure s and 

Procedures) observed by the Organizati o n prior to imposing a discipli n a r y 

measu r e this case? 

b.  W e r e the Applicant ’ s due proces s rights breached by the Respondent? 

c.  W a s the disci p l i na r y measu r e impos e d  on the Applicant propor t i o n a t e? 

Consideration 

Was there an investigation conducted as required by ST/AI/371? 

21. Section 2 of ST/AI/371 provides: 
 

Where there is reason to believe that a staff member has engaged in 
unsatis f a c t o r y conduc t for which a discipl i n a r y measure may be 
impos e d, the head of office or responsible officer shall undertake a 
preliminary investigation. Misconduct is defined in staff rule 110.1 as 
“failure by a staff me mber to comply  with his or her obligations under 
the Charter of the Unite d Natio n s, the Staff Regul a t i o ns and Staff 
Rules or other admi n i s t ra t i v e issua nc e s , or to observe the standards of 
conduct expect e d of an interna t i o n a l civil servan t.” (Emphasi s added) 
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22. I n Abboud UNDT/2010/001, Adams J expounde d on what amounts to ‘reason 

to believe ’ in the appl ication of ST/AI/371, thus: 

The “reas on to belie ve ” must be more than mere specu l a t i o n or 
suspici o n: it must be reasona b l e an d based on facts suffi ciently well 
founded – though of course not nece ssa r i l y proved – to rationa l l y 
incli n e the mind of an objec t i v e and reasonab l e decision-maker to the 
belief that the staff me mber has enga ged in the relevant conduct. This 
is a question of fact and degree. It  is a questi o n of judgme n t, howeve r, 
and not of discr e t i o n. Whethe r there is  “reason to believe” the relevant 
matter is an objective question of judg me n t and, if there is, the officia l 
has no residu a l discre t i o n to refuse to conduc t a prelimi n a r y 
investigation. 

 

23. T h e procedur a l steps to be followe d under ST/AI/371 were elucidated by d eve quest1A evn J.ondu
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the Applicant ’ s first degre e s to be false. 2 The me morandum further stated that ‘[I]n 
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July 2008 from the Chief Recru i t me nt, Outr ea c h and Career Developme n t Secti o n of 

the FPD together with supporting docume ntati on. Neither the contents of the said 14 

July 2008 correspo n d e n c e nor the facts relied on were establ i s h e d in the course of an 

official investig a t i o n unde r ST/AI/371. The most that had been undert a k e n was an 

initia l fact-findin g exerc i s e. 

29. T h i s is a clear depar t ur e from the Secr et a r y-Genera l ’ s usua l pract i c e of basing 

his discipli n a r y decision s on facts establ is h e d in an official investig a t i o n. 

30. T h e r e were no investi g a t i o n s, prelimi n a r y or full-blown conduct e d into the 

allega t i o ns agai n s t the Applica nt. The decisi o n to refer the Applican t ’ s allega t i o ns of 

miscondu c t to ASG/OHRM for charges was based on a ‘reason to believe’. 

31. T h i s Tribu n a l finds that ‘reas o n to belie v e ’ that a staff me mber has engage d in 

unsati s f a c t o r y conduc t for which a discip l i n a r y measur e ma y be impose d, create s a 

requi r e me n t to invest i ga t e. The Appeals Tribuna l in Abboud 2010-UNAT-100 held 

inter alia that ST/AI/371 creates the obligat i o n to underta k e an investigation into acts 

or behavi o r that would discre d i t th e Organization. Conducting an official 

inves t i g a t i on in such a case is  not optional or  discretional. 

32. Further in Messinger 2011-UNAT-123, the Appeal’s Tribunal had held that it 

is not the task of the Dispute Tribuna l to condu c t fres h inve s t i ga t i o ns but rath e r to 

deter mi n e if there was a prope r inves t i g at i o n into the alleg a t i o n s. In the insta nt case, 

there was no offici a l inves t
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a.  
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36. I n her closi ng submi s s i o n s, the Respo n d e n t ’ s couns e l submi t t e d that:  

In his testimo n y, Mr. Ainte also rais ed the issue that no investigation 
into his possibl e miscon d u c t had taken place. To the contrar y, the 
record demon s t r a t e s that a fact-f inding took place…. The discip l i n a r y 
case arose out of that initi a l fact-findi n g toget h er with the addit i o nal 
infor ma t i o n … 

37. T h i s argume n t clearl y did not deny that no proper official investigation took 

place but rather sought to urge upon the Tr ibunal that a fact-finding under ST/AI/371 

was suffi c i e n t for disci pl i n ar y actio n to be ta ken in this case. It is the legal posit i on 

that no discipli n a r y action can survive or be upheld when it was imposed by 

circumv e n t i n g the clear provis i o n s set out  by the Secret a r y-Genera l hi msel f in 

ST/AI/371 as to the prior steps to be taken. 

38. Former staff rule 10.3 (a) dealing with due  process in the discipli n a r y process 

reinforces the provisions of ST /AI/371 in providi n g as follows:  

The Secre t a r y-Gener a l may initiate the disciplinary process where the 
findings of an investigation indicate that misconduct may have 
occurred. In such cases, no disciplinary  measure or non-discipli n a r y 
measure, except as provided under staff rule 10.2 (b) (iii), may be 
impose d on a staff me mbe r following the completion of an 
investigation unless he or she has been notified, in writing, of the 
charges against him or her, and has been given the opportun i t y to 
respond to those charges. (Emphasis added) 

 

39. There is no gainsaying in the circumst ances that only findings of misc onduct 

based on proper official investig a t i o n can be used to initi a t e the disci pl i n a r y proce ss 

against a staff me mber. Whatev er the convictions of manage rs as to a staff me mber’s 

guilt, it is imper a t i v e that rules and regul at i o ns laid down by the Organ i z at i o n are 

adhered to. 

Was the disciplinary measure imposed on the Applicant proportionate? 

40. H a v i n g deter mi n e d that a proper offic i al investigation under ST/AI/371 was 

wrongly avoided when discipl i n a r y action wa s imposed on the Applicant, the matter 
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of proportionality of the di scipl i n a r y measur e impose d become s irrele v a n t. A proper 

investig a t i o n and report woul d have provided the basis fo r deter mi n i n g this issue. 

Findings 

41. A fact-findi n g is not an invest i g at i o n and cannot be a basis for imposing a 

discip l i n a r y measur e or any sancti o n for that matter.  

42. T h e Applicant was entitle d to all due process rights under ST/AI/371 but these 

were denied him. 

43. T h e r e was no proper offi c i a l inve st i g at i o n into the allegat i o n s agai n s t the 

Applicant as is procedurally required be for e the disci pl i n ar y meas u r e was impos e d. 

44. T h e charg e of serio u s misco n d u c t agai ns t the Applicant was conseq u e n t l y 

never establis h e d nor proven.  

45. The Respondent breached ST/AI/371 to the detrime n t of the Applicant and 

thereby violate d his due process rights. 

46. T h e Respon d e n t unfair l y separa t e d the Applicant from service.  

Remedy 

47. I n his Applicat i o n, the Applican t prayed for the followi n g reme die s: 

a.  R e s c i s s i o n of the decision to separa t e him from servic e; 

b.  R e i n s t a t e me nt in servic e at the P-5 level with effect from 2008; 

c.  Appropria t e compe n s a t i o n for moral dama ge s and emotio n a l stress for 

violatio n of his due process rights; 

d.  Compensation in excess of two y ear’s net base pay for wrongful 

dismi s s a l and; 
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e.  That the officials who were responsib le for wrongfully terminating his 

dedicated and highly praised career be referred to the Secret ary-General for 

accounta b i l i t y. 

48. T h e charg e of serio u s misco n d u c t agai ns t the Applicant was never proven; 

there was lack of due pro cess and the requir e d offici a l inve s t i g at i o n into the 

allegat i o n s agains t the Applicant was not conducte d. Accordingly, the Tribunal: 

a.  P u r s u a n t to Article 10(5)(a) of the its  Statute, Orders rescissi o n of the 

admi nist r a t i v e decision and Orders the Respondent to reinstate the Applicant 

and to make good all his lost earning s from the date of his separat i o n from 

service i.e. 6 January 2011 to the date of  his reinsta t e me n t with inter e s t at 5%; 

b.  T a k e s into accoun t the except i o n a l circums t a n c e s surroun d i n g this 

case and Order s that in the event that reinst a t eme n t of the Applican t is not 

feasib l e, the Respon d e n t shall pay the Applicant as an alternative 

compen s a t i o n in lieu of reinst a t e me nt the amount of two years’ net base 

salary; 

c.  I n view of the fact that the A pplicant suffered serious due process 

violat i o n s, awards him compens a t i o n in the amount of one year net base 

salary; 

d.  O r d e r s that all mater i al relat i n g to the Applican t ’ s separ at i o n from 

servic e be remove d from his offici a l st atu s file, with the except i o n of this 

judgme n t and any subseq u e n t acti on taken by the Administrat i o n to 

imple me n t it and; 

e.  O r d e r s that all the compe n s a t o r y aw ar d s made in this judgme n t shal l 

be compu t e d at the Applicant ’ s categ o r y and level of empl o y me n t at the time 

of the conteste d decision.  
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49. I f payme n t of the comp e n s a t i o n is not made withi n 60 days, an addit i o na l five 

per cent shall be added to the US Prime Rate in effect from the da te of expiry of the 

60-day period to the date of payment. 

Conclusion  

50. T h e Tribun a l did not conside r  the other issues of genuine mistake on the part 

of the Applicant, double jeopardy in withdrawing a sanction impos ed on the 

Applica n t only to impos e it a second time on the basis of the same offen c e, as these 

issues were, like the questio n of proport i onality of the sanction meted, already 

overtak e n by the illegal i t y  of acting outsid e the manda to r y provisi o n s of ST/AI/371. 

 
 

(Signed) 
 

J u d g e Nkemdi l i m Izuako 
 

Dated this 5 th  day of December 2012 
 
 
 
Entered in the Registe r on this 5 th  day of December 2012 
 
(Signed) 
 
J e a n-Pelé Fomété, Registr a r, Nairobi. 
 


