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Introduction 

1. 
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matter to the Dispute Tribunal for reconsideration “so that the application may be 

considered with the benefit of the full OAIS record”. 

5. By Order No. 131 (GVA/2016) of 15 June 2016, the Tribunal ordered the 

Respondent to file the OAIS Closure Note by 24 June 2016, and the Applicant to 
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Hearing 

11. Given that the present case was remanded by the Appeals Tribunal 

specifically for this Tribunal to consider the OAIS
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16. On 5 June 2014, the Applicant sent an email to the Chief of Investigations, 

OAIS, UNFPA,  complaining about alleged harassment against her and unethical 

behaviour by Mrs. X., and asking for an investigation into her complaint. 

17. By email of 23 July 2014, the Applicant addressed to an Investigations 
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and harassment “[did] not fall within the scope of prohibited conduct and [did] 

not, prima facie, meet the reasonable threshold level for misconduct”. 

20. By email of 16 September 2014, the Applicant was notified that OAIS 

would not be launching an investigation into her “complaints of harassment, 

bullying and abuse of authority against 12 staff members at PSB”, since OAIS had 

“concluded its preliminary review of the matter and [had] found that a full 

investigation [was] not warranted”, therefore considering the matter “closed”. 

21. By email of 20 September 2014, the Applicant submitted a request for 

management evaluation against OAIS’s decision not to launch an investigation 

into Mrs. X.’s behaviour. She received a reply to her request on 31 October 2014 

from the Executive Director, UNFPA, by which she was notified that OAIS 

decisions were “outside the scope of review by UNFPA management”. 

Parties’ submissions 

22. The Applicant’s principal contentions are: 

a. The refusal of OAIS to launch the requested investigation is 

unfounded, as her complaint was duly documented and the improper 

behaviour of Mrs. X. against her is evident based on all the proof she 

already submitted on many occasions; and 

b. Her case is not being treated seriously by UNFPA, and her managers 

treated her badly as well, instead of showing her support and integrating her 

into the PSB team. 

23. The Respondent’s principal contentions are: 

a. The contested decision of OAIS was taken in compliance with its 
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b. The challenged administrative decision is furthermore lawful as it was 

taken in compliance with the requirements provided for in the Policy. 

Indeed, OAIS determined that the incidents described by the Applicant in 

her complaint related to “interpersonal relationships amongst colleagues 

involving criticism and disagreements”; hence, they did not fall under the 

scope of prohibited conduct and did not meet a prima facie reasonable 

threshold level of misconduct. Moreover, the complaint was time-barred as 

it was confirmed that it referred to incidents that occurred prior to 

22  September 2013, which is not within the six-month deadline provided 

for by sec. 9.3.1 of the Policy; 

c. In addition to the above, the Applicant did not discharge the burden of 

proving that she suffered any damage from the contested decision; and 

d. Consequently, the Respondent asks for the application to be rejected. 

Consideration 

24. The Appeals Tribunal found in its Judgment Nielsen 2016-UNAT-647 that 

the Dispute Tribunal did not exercise sufficient judicial scrutiny in concluding 

that the Applicant’s complaint against Mrs. X. was time-barred as it did not 

review the full record of OAIS’s investigation, notably its Closure Note. In 

particular, the Appeals Tribunal held that: 

41. In effect, the Dispute Tribunal’s Judgment reads as a first 

instance assessment of the receivability of Ms. Nielsen’s 

allegations of harassment when the proper function of the UNDT is 

to judicially review the decision of OAIS which is mandated under 

the 2013 UNFPA Policy to conduct such an assessment, 

particularly in circumstances where there was a written record 

capable of being disclosed to the UNDT. Thus, we are not satisfied 

that the conclusions reached by the Dispute Tribunal have a proper 

legal basis in the absence of the aforesaid documentary record. A 

perusal of the OAIS written record was the appropriate starting 

point from which the UNDT should have commenced its legal and 

factual review to determine whether OAIS’ conclusion not to 

trigger an investigation had a proper legal basis. Accordingly, we 

cannot be satisfied that the UNDT Judgment accords with the 

requirements of Article 11(1) of the UNDT Statute. For the 

foregoing reason, we will remand the matter to the Dispute 
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Tribunal so that the application may be considered with the benefit 

of the full OAIS record. We leave it to the discretion of the Dispute 

Tribunal as to how it wishes to access the relevant information. 

25. Having reviewed the OAIS Closure Note and its exhibits, the Tribunal will 

examine whether the decision of OAIS not to pursue an investigation into the 

Applicant’s complaint for misconduct against Mrs. X. complied with the Policy, 

as directed by the Appeals Tribunal. For the sake o



  Case No. UNDT/GVA/2014/083/R1 

  Judgment No. UNDT/2016/111 

 

Page 9 of 14 

27. The Policy establishes an informal and a formal process for dealing with 

complaints filed under it (see sec. 6 of the Policy). As to the formal process, 

sec. 6.2 provides that: 

Personnel who believe that they were subject to Harassment, 

Sexual Harassment or Abuse of Authority may submit a complaint 

to the Director, Division for Oversight Services (“DOS”), alleging 

that they are or were the victim of Harassment, Sexual Harassment 

or Abuse of Authority. Section 9 provides further details on the 

Formal Process. 

28. With regard to sec. 9 (“Formal Process”) of the Policy, its relevant parts for 
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31. The Applicant submitted her formal complaint against Mrs. X. to OAIS on 

5 June 2014, and supplemented it on 13 July 2014. As recalled above, OAIS 

found that all incidents involving Mrs. X., described by the Applicant in her 

documents and conversations with OAIS, occurred prior to 22 September 2013. 

This conclusion was indeed confirmed by the Applicant in her conversation with 

the OAIS investigators on 10 September 2014, and accords with the fact that the 

Applicant was placed on SLWFP on 23 September 2013 and that she never 

returned to work afterwards. There is no indication that the Applicant had any 
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34. In the instant case, it has been established that OAIS reviewed the 

Applicant’s complaint against Mrs. X., as well as the documents attached thereto. 

OAIS investigators also contacted the Applicant by phone on 10 September 2014 

to get further information and clarifications in respect of her complaint. 

35. In its preliminary assessment, OAIS concluded as follows: 

From OAIS’ review of [the Applicant]’s eight individual 

complaints of bullying and harassment against her former PSB 

colleagues and the supporting information she provided, OAIS 

found that [the Applicant]’s primary concern was the lack of 
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37. The same holds true for the Applicant’s allegations in respect of 

discriminatory remarks made by Mrs. X. The complaint merely states that Mrs. X. 

“[discussed] nationalities together with other team members (including 

Russians)”, and also discussed the meaning of Russian words and made 

comparison between words in Russian and Portuguese. When asked to provide 

examples of discriminatory comments, the Applicant referred to the stolen bicycle 

incident related in the OAIS Closure Note, which did not involve any remark 

made by Mrs. X.. 

38. The Tribunal recalls that in accordance with sec. 9.4 of the Policy, it is a 

staff member’s responsibility to substantiate a complaint to OAIS with a solid 

description of the factual circumstances, to allow the investigator to have a clear 

picture of the alleged incident(s). The staff member shall clearly identify who 

were the people involved, where, when and how the events took place, and in 

which way they affected the staff member’s working environment or the staff 

member’s rights. 

39. The Tribunal finds that OAIS properly exercised its discretion in concluding 

that the Applicant’s allegations against Mrs. X. were insufficient to fall within the 

scope of the definition of harassment and to prima facie establish misconduct. The 

incidents reported by the Applicant about the payment of invoices and contacts 

with suppliers reflect diverging views between the 
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Conclusion 

41. In view of the foregoing, the Tribunal DECIDES: 

The application is rejected in its entirety. 

(Signed) 

Judge Teresa Bravo  

Dated this 19
th

 day of August 2016 

Entered in the Register on this 19
th

 day of August 2016  

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


