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7. By email of 30 August 2016, the Applicant informed Judge P. that she had no 

work to do, had asked but was not given anything and that she had consequently 

decided to apply to other positions. In a further email of 31 October 2016 she 

reiterated that she was demoralized by the fact that she had nothing to do and that 

staff on temporary contracts were extended to draft the interlocutory appeals in 

Mladic. 



  Case No. UNDT/GVA/2017/038 

  Judgment No. UNDT/2018/089 

 

Page 4 of 25 

11. By letter to the Chief, HR, ICTY, dated 21 November 2016, the Executive 

Director, JRR, officially requested the Applicant’s release on loan, stressing that 

UN Women would be covering the costs related to her deployment. The Chief, HR, 

ICTY, responded on the same day that the Organization would review the request 

and revert back to JRR. The Chief, HR, ICTY, forwarded the request to the Head 

of Chambers on 22 November 2016. 

12. The Head of Chambers forwarded the request to the Registrar, ICTY, on the 

same day, noting that: 

[A]fter consulting with the President, Vice-President and Prlic team 

leader, I can inform you that Chambers unfortunately cannot support 

the request of JRR. Other Chambers staff members have 
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16. By letter dated 23 November 2016, the Director of Operations, JRR, informed 

the President that JRR would not request the release of several of staff members of 

ICTY in the near future, and that only the Applicant had been selected for the 

particular position as Gender Advisor/SGBV Investigator for the Commission of 

Inquiry on Human Rights in Burundi. He stressed that JRR fully understood if it 

was only possible to grant the release of one of IC
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iii. That she had agreed to resign from ICTY following her release 

thereby freeing up her post if desirable and further ensuring that no 

precedent would be set;  

iv. That her offer to assist in the work relating to the Preparatory 

document was consistently rejected; and 

v. That the Registrar’s email of 17 January 2017, after the 

Applicant’s lawyer had pointed out several illegalities, suddenly tried 

to detail the Applicant’s relevance for the 
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l. The decision is lawful and the Applicant is not entitled to any 

compensation. 

Consideration 

Receivability 

34. The Respondent challenges the receivability ratione materiae of the 

application, arguing that the final administrative decision was notified to the 

Applicant on 24 November 2016. 

35. The Tribunal notes that at the hearing, the Deputy Registrar confirmed that 

she talked with the Applicant after the email of 24 November 2016, and that new 

important elements were brought to her attention which she had not previously been 

aware of, inter alia, that the Applicant had the full support of Judge P. and that she 

had been given no work to do over the last months. She also asked the Applicant to 

send her the letter of JRR of 23 November 2016 and stressed that she conveyed to 

the Applicant that on the basis of that additional information, she would try to find 

a solution and she in fact discussed the matter with the President and various other 
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38. In an email of 13 December 2016 to the Applicant, the Deputy Registrar 

confirmed that the Registrar and herself had talked to the President but that although 

they had persisted, it was to no avail. At the hearing, the Deputy Registrar stated 

that that email was somewhat “misleading” and that in fact, she had been convinced 

by the President that a release of the Applicant at that point was not possible. 

39. In light of all the documentary evidence, and the evidence heard at the 

hearing, the Tribunal is satisfied that no final decision had been taken on 

24 November 2016, and that the matter was being further reviewed, on the basis of 

new elements and discussions, inter alia, with the President. 

40. It follows that by filing her request for management evaluation on 

21 January 2017, against the communication of 29 November 2016 to JRR and 

copied to the Applicant denying her release, she respected the statutory deadline of 

60 days. The application is therefore receivable ratione materiae. 

Merits 

41. After having reviewed the evidence produced at the hearing and the 

documents on the case file, the Tribunal has identified the following legal issues: 

a. Whether the contested decision is ultra vires; and 

b. Whether the Administration properly exercised its discretion in not 

releasing the Applicant. 

Is the contested decision ultra vires? 

42. It is uncontested by the parties that under the Inter-Office memorandum of 

24 May 1994 on Delegation of authority for recruitment and administration of staff 

from the then Director of Personnel to the former A
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of the Staff Regulations and Staff Rules). However, the Applicant argues that the 

decision was de facto made by the President, ICTY, who did not have any decision 

making authority, and that, hence, it was ultra vires. 

43. The Tribunal is aware of the delicate exercise of discretion with respect to 

staffing decisions in an institutional framework where staff members support and 

assist Judges—who are not staff members—in the adjudication of cases, while 

reporting to senior managers within the organizational structure. 

44. The Tribunal notes that in the institutional setting of ICTY, decisions with 
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57. The Appeals Tribunal held in Sanwidi 2010-UNAT-084 that: 

[A]dministrative tribunals worldwide keep evolving legal principles 

to help them control abuse of discretionary powers. There can be no 

exhaustive list of the applicable legal principles 
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60. While the Applicant’s workload was thus minimal during the second half of 

2016, the Tribunal found credible the evidence that this was partly due to her having 

been on loan in the first half of 2016 and the fact that it was thus more difficult to 

integrate her into the drafting team. That being said, the evidence also confirmed 

that at the time of the contested decision, it was to be expected that upon receipt of 

the Preparatory document of the Prlic et al. case at the end of 2016, the Applicant 

would be rather busy in assisting Judge P. to review this voluminous document. The 

Applicant herself admitted in her evidence that she had work to do from December 

2016 to March 2017, after the Preparatory document had been sent for review to 

Judge P., and for another month from mid-June to mid-July 2017. 

61. While, arguably, during the second half of 2016 the Applicant’s presence at 

ICTY was thus not essential, it was reasonable to conclude at the time of the 

contested decision that it would be essential as of receipt of the Preparatory 

document for review by Judge P., expected at the beginning of 2017. 

62. The Deputy Registrar assessed and was convinced by the President’s view 

that it was against the operational interests of ICTY to facilitate the departure of a 

staff member of the Applicant’s calibre and seniority just prior to the release of the 

Preparatory document in the Prlic et al. case to the Judge she was assigned to, in a 

situation where timely completion of that judgment was crucial, in light of the finite 

mandate of ICTY. 

63. As stressed above, the Deputy Registrar also clarified that her email of 

13 December 2016 was somehow misleading since during her discussion with the 

President, he had convinced her that in light of the closure of the Tribunal at the 

end of 2017, it was then not possible to release the Applicant. She also said that she 

had denied special leave without pay to other staff members around the same time, 

yet again in light of the end of the mandate of ICTY. She informed the Tribunal 

that in fact, there had been a radical change of policy at ICTY, from a very flexible 

practice to let staff members go on different forms of loan/leave/secondment in the 

past, to a restrictive policy during the last year of existence of ICTY. That change 

in policy was based on the end of the mandate of ICTY on 31 December 2017 and 

the related timelines to finalize the remaining cases. 
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67. The Tribunal is not convinced that the fact that the Applicant’s release may 

have “set a precedent” is a relevant consideration in taking the contested decision. 

The facts of each case are different, and it is the duty of the Administration, in its 

exercise of discretion, to give due individual consideration to each request. It is 

quite possible, and may have been reasonable, to ultimately refuse any such request 

upon individual consideration, on the grounds of the forthcoming closure of ICTY. 

That, however, did not dispense the Organization from its duty to give individual 

consideration to each request, including to that of the Applicant. 

68. The Tribunal carefully read the letter on file from JRR, according to which 

JRR committed not to request the loan of another person, simultaneously, at any 

given time. It is the Tribunal’s understanding that that letter does not exclude that 

other ICTY staff members would be approached for release for another position, 

before the completion of the mandate of ICTY. Also, the Tribunal has no reason to 

doubt the evidence of the President, who said that other staff members had told him 

that they had also been approached by JRR around the same time for a position in 

Cambodia. The President also credibly stated in his evidence that he had written to 

JRR to tell them to refrain from contacting ICTY staff during the last year of the 

Tribunal’s mandate, but that they continued to cont
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70. With respect to the loan tied to the Applicant’s resignation without return 
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