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Introduction 

1. On 13 October 2017, the Applicant a former staff member with the United 

Nations Assistance to the Khmer Rouge Trial (“UNAKRT”), filed an application 

with the Tribunal contesting the decision not to grant him a permanent appointment, 

following judgment Gueben et al. 2016-UNAT-692 in his favour. 

Procedure before the Tribunal 

2. On 15 November 2017, the Respondent filed his reply to the application. 

3. On 14 May 2019, a Case Management Discussion (“CMD”) was conducted 

with the participation of Counsel for the Applicant and Counsel for the Respondent. 

At the CMD, the parties agreed to a judgment being rendered on the papers, without 

an oral hearing. 

4. Also, at the CMD, the parties were granted leave to file additional 
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7. In 2009, the Organization undertook a one-time Secretariat-wide 

comprehensive exercise, by which eligible staff members under the Staff Rules in 
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11. On 31 January 2012, the Applicant received a letter from the Chief, Human 
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20. 
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h. In contrast to the findings in McIlwraith et al. UNDT/2019/022, the 

Applicant’s combination of legal knowledge and proficiency in English and 

French give him the skills required for a language post; and 

i. The Applicant requests the Tribunal to order the Administration to grant 

him a permanent appointment or to be granted compensation for the failure 

to grant him such appointment in the form of a termination indemnity. He 

also requests moral damages for the “blatant infringement of his rights and 

career uncertainty caused by the decision”. 

27. The Respondent’s principal contentions are: 

a. The contested decision fully implements Judgment Gueben et al. 2016-

UNAT-692. The AASG/OHRM reconsidered the Applicant for a permanent 

appointment in accordance with the directions contained therein and the 

applicable legal framework; 

b. There is no causal link between the contested decision and the 

Applicant’s resignation. He submitted his resignation on 7 January 2016, 

more than one year prior to the contested decision. The reasons proffered by 

the Applicant for his resignation are unrelated to the contested decision; 

c. The Applicant’s views as to the current and future 
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e. The AASG/OHRM concluded that the Applicant was not suitable for 

conversion to a permanent appointment because he had not passed the 

required LCE, a prerequisite for the employment of language staff in the 

Secretariat, and did not possess the sufficient skills in other UN official 

language outside of French and English; 

f. The Applicant’s situation is different to the non-language professional 

staff members as they possess skills that are common to the broader 

Secretariat, and are not subject to the distinct requirements of language 

positions in the Secretariat; 

g.
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appeal and a reconsideration exercise, the Applicant was informed of a second 

decision of 17 March 2017 denying him a permanent appointment. This is the 

decision under judicial review. 

29. After having carefully examined the evidence on file and the arguments raised 

by the parties, the Tribunal has identified the following legal issues: 

a. Whether the decision taken by the AASG/OHRM not to grant the 

Applicant a permanent appointment is lawful, i.e., in conformity with the 

directions given by the Appeals Tribunal in Gueben et. al 2016-UNAT-692; 

b. Whether the Applicant is entitled to be paid a termination 

indemnity; and 

c. Whether the Applicant is entitled to moral damages. 

Was the decision not to grant the Applicant a permanent appointment lawful? 

30. The starting point for the Tribunal’s review of the legality of the contested 

decision is the consideration of the Appeals Tribunal in its Judgment 

Gueben et al. 2016-UNAT-692, which remanded the decisions on the conversion 

of the Gueben et al. applicants’ fixed-term appointments, including that of the 

Applicant, to the ASG/OHRM for reconsideration. 

31.  The Appeals Tribunal prescribed the following in 

Gueben et al. 2016-UNAT-692 (at para. 48) with respect to the reconsideration 

exercise that had to be undertaken by the ASG/OHRM upon remand: 

Upon remand, we expect the Administration to strictly adhere to our 

directives in the Appeals Tribunal Judgment and to our further 

instructions herein, where we explicitly instruct the ASG/OHRM to 

consider, on an individual and separate basis, each staff member’s 

respective qualifications, competencies, conduct and transferrable 

skills when determining each of their application for conversion to 

a permanent appointment and not to give predominance or such 

overwhelming weight to the consideration of the finite mandate of 
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32. It results from Gueben et. al. 2016-UNAT-692 that the main guidelines the 
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it is consistent, uniform and commonly accepted by the majority of the 

stakeholders. 

44. The Applicant also claims that an exception to the requirement for excellent 
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