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1.  The Applicant, an Auditor at the P-3 level, Internal Audit Division, Office of
Internal Oversight Services (AIAD/OIOS0) in Geneva, contests the Administrationds
decision not to initiate a fact-finding investigation into his complaint against the Chief,
Headquarters Audit Section (iHAS0), IAD/OIQOS and the Director, IAD/OIOS.

2.  For the reasons stated below, the application is rejected.

Facts

3.
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d.  Called other staff members at early and late hours to monitor their

attendance;
e. Inappropriately referred to him as fijunior staffo;

f. Criticized and tried to humiliate his immediate supervisor regarding his
teamds methods of work, review process and work product and with whom the
Chief, HAS, IAD/OIQS, disagreed on several issues in that regard; and

g.  Told the Applicant that if he escalated the fissueo, he would turn the issue

into a performance matter.

6.  The Applicant asked the Director of IAD/OIOS to withdraw the delegation of
authority as OiC from the Chief, HAS, IAD/OIQOS, and to initiate an investigation into

his actions.

7. On 3 September 2019, the Director of IAD/OIOS spoke to the Applicant by
telephone to discuss the matters raised in his complaint.

8.  On 3 October 2019, the Director of IAD/OIOS sent an email to the Applicant in
response to his complaint of 2 September 2019. The Directords response included the

following:

a.  One cannot reasonably expect others to adjust their visits to a restroom and

thus the Applicant should adapt to his environment;
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retaliated against him by criticizing his work and making a threat with his statement

that he would turn the issue into a performance matter.

11. On 5 October 2019, the Applicant wrote another email to the ASG/OIQS. In this
email, he stated that he believed that the Director of IAD/OIOS spoke to the Chief,
HAS, IAD/OIQOS, about the matter and that the Directords assessment and conclusion
were biased. He expressed his disagreement with the Directoris assessment and stated

that the Directords email of 3 October 2019 caused him distress.

12.  On 14 October 2019, the Applicant submitted a request for protection against
retaliation to the Ethics Office, claiming that the Chief, HAS, IAD/OIOS, and the
Director of IAD/OIOS retaliated against him.

13.  On 22 October 2019, the Ethics Office responded to the Applicant and advised
him that although he had engaged in a protected activity when he reported allegations
of prohibited conduct to the ASG/OIOS on 3 October 2019, no prima facie case of
retaliation against him had been established since the alleged retaliatory acts all

preceded his protected activity.

14. On 23 October 2019, the Applicant provided the ASG/OIOS with additional
information regarding his complaint. In particular, he informed the ASG/OI10S that he
had filed a request for protection against retaliation and received a response from the
Ethics Office. In addition, he informed the ASG/OIOS that he had a me

Page 5 of 12



G a r K

glllq } S
L E N e

16. On 31 October 2019, the Applicant submitted a request for a management

evaluation of the contested decision.

17.  On 13 December 2019, by management evaluation, the contested decision was
upheld. For the management evaluation, the OiC/OIOS provided comments in
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administrative decision (see Kalashnik 2016-UNAT-661) and therefore the Tribunal
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29. The Organization has a degree of discretion on how to conduct a review and

assessment of a complaint of prohibited conduct (see for instance, Oummih

2015-UNAT-518/Corr.1; Benfield-Laporte 2015-UNAT-505). The judicial review of

an administrative decision involves a determination of the validity of the contested

decision on grounds of legality, reasonableness and procedural fairness (see for

instance,
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modified by the new USG/OIQOS. Rather, in the contested decision, the ASG/OIOS
used his title as OiC/OI0S. Therefore, the Tribunal finds that the contested decision

was made by the authorized responsible official.

34. Next, the Applicant argues that the contested decision is procedurally deficient
because the OIC/OIOS did not undertake the preliminary assessment pursuant to
sec. 5.5 of ST/SGB/2019/8 and sec. 5.5 of ST/AI/2017/1. The Applicant argues that
there is no evidence that the OiC/OIOS considered all the factors enumerated in
sec. 5.5 of ST/AI/2017/1.

35. In the contested decision, the OiC/OIOS indicated that he decided not to initiate
a fact-finding investigation as he did not find sufficient grounds for it. In the comments
provided during the management evaluation process, OIOS further explained that
the OIC/OIOS considered the Director of IAD/O1OS6s responses to the Applicant
appropriate and that none of the incidents cited by the Applicant demonstrated
prohibited conduct by the Chief, HAS, IAD/OIOS.

36. The Tribunal notes that while the OiC/OIOSés decision does not refer to the
specific subsections in sec. 5.5 of ST/AI/2017/1, it is clear that he considered that the
reported conducts were not fia matter that could amount to misconducto (subsec. (a))
even if true. Contrary to the Applicantés argument, sec. 5.5 does not require the
responsible official to consider all the factors set forth in that section but states that

these factors may be considered in undertaking the preliminary assessment.

37. Accordingly, the Tribunal finds that the OiC/OIOS decided not to initiate an
investigation and close the matter without further action following a preliminary
assessment in accordance with secs. 5.5-5.7 of ST/AI/2017/1 and, therefore, the

contested decision complied with the procedural requirements.

38. The last remaining question is whether the contested decision is reasonable. As
already stated above, the Organization has a degree of discretion on how to review and

assess a complaint of prohibited conduct, and the Tribunal only reviews the validity of
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the contested decision on grounds of legality, reasonableness and procedural fairness.

Further, as stated in Sanwidi, it is not the role of the Tribunal to substitute its own

decision for that of the Secretary-General or to consider the correctness of the choice

made by the Secretary-General amongst the various courses of action open to him.

39.
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43. Having reviewed the details of the allegations raised by the Applicant and the
reasoning of the contested decision, the Tribunal finds that the OiC/OIOS reasonably
concluded that the allegations did not amount to prohibited conduct even if true. It is
clear that there were tensions between the Applicant and the Chief, HAS, IAD/OIQOS,
with regard to the monitoring of attendance and work performance, but they were

reasonably considered as work performance or other work-related issues.

44. Furthermore, while the Applicant was unsatisfied with the Director of
IAD/OI10S6s actions in handling his complaint, the Tribunal finds that the OiC/O10S
reasonably concluded that the Directors actions toward the Applicant did not amount

to prohibited conduct.
45, Based on the above, the contested decision was therefore lawful.

Con(Lus“ on

46. In light of the foregoing, the application is rejected.

Judge Alexander W. Hunter Jr.
(Signed)
Dated this 22" day of March 2021

Entered in the Register on this 22" day of March 2021
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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