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10. In March 2017, UNHCR entrusted a local Non-Governmental
Organization (INGO0) with the renovation of shelters for refugees in the Yaloke
district, approximately 220 kms away from Bangui. Said NGO had to build roofs
for 26 houses and, where necessary, repair the walls of those 26 houses. The total
value of the project was XAF8,139,300 (approximately USD14,386).

11. The project was executed under the modality of direct implementation on the
basis of a field operational advance. This entails that a UNHCR staff member is

personally responsible for the funds used in the project.

12.  The Senior Reintegration Officer (P-4), UNHCR, was the staff member
responsible for the field operational advance. He made the request for the advance
on 20 March 2017 and received a UNHCR cheque for the total project value on
21 March 2017.

13. Also on 21 March 2017, the Senior Reintegration Officer gave the NGO
Coordinator a first instalment of XAF5,500,000 (approximately USD9,722) in cash
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c.  Whether the disciplinary measure applied is proportionate to the

offence, and

d.  Whether the Applicantds due process rights were respected during the

investigation and the disciplinary process.
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42. ltisthe role of the first instance Judge to critically as
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f. On 26 April 2017, the Applicant forwarded the NGO Coordinatords
email to the Senior Programme Officer who then instructed the Applicant to
return the money to the NGO Coordinator. On that same day, the NGO
Coordinator received XAF2,000,000 from the Applicant on UNHCR

premises and issued a receipt to document the payment.

43. The Applicant does not contest having received the amount of XAF2,000,000
from the NGO Coordinator and alleges that:

a.  The amount of XAF2,000,000 was requested and kept safely as a

performance guarantee;

b.  The accusations of the NGO Coordinator are unreliable to the point of
lacking any probative value. In fact, the version provided by the NGO

Coordinator when he recanted is more credible than his initial accusations;

c.  Itisunquestionable that the NGO Coordinator lied. He either lied when
he made his accusations or when he retracted them. In such circumstances,
his allegations should not be given any probative value and should

be disregarded:;

d.  The Applicant suggested to the Senior Programme Officer to request a
performance guarantee from the NGO Coordinator, and the Senior
Programme Officer, as Head of Section, adopted the suggestion and

instructed the Applicant to execute it;

e.  The Applicant only followed the Senior Programme Officerds orders in
asking for XAF2,000,000. There is an operational advance document with
written instructions from the Senior Programme Officer to withhold

the guarantee;

f. The issue of the second performance guarantee was due to a lack of
communication between the Applicant, the Senior Programme Officer and

the Senior Reintegration Officer; and
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g. The fact that the Applicant did not provide a receipt to the NGO

Coordinator was an oversight.

44. The Tribunal will assess the evidence on record in light of the Applicantis

arguments challenging the facts on which the disciplinary measure was based.

The Applicantds involvement in the project

45. The Applicant, a staff member within the Programme Section, UNCHR,
claims that one of his tasks was to assure the proper execution of projects, including

the Yaloke project.

46. However, the Senior Reintegration Officer testified at the hearing that the role
of the Programme Section in the project was only to approve its budget and clear

the operational advance.

47. The evidence shows that neither the Applicant nor the Senior Programme
Officer were involved in the implementation of the project. In fact, the Senior
Reintegration Officer had overall responsibility for it as he is the one who requested
the operational advance and, consequently, was personally responsible for
the funds.

48. Therefore, the Applicant had no authority to request a performance guarantee
from the NGO Coordinator.

The alleged performance guarantee

49. The Applicant claims that the amount of XAF2,000,000 was retained as a

performance guarantee to ensure that the Yaloke project would be completed.

50. The evidence shows that a performance guarantee had already been retained
by the Senior Reintegration Officer prior to the disbursement of the initial
instalment to the NGO Coordinator. There were therefore no grounds to request

another performance guarantee.
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55. The Tribunal notes that the NGO Coordinatorés testimony during the

investigation is consistent with that of the Field Associate (Shelter Cluster). It also

notes with concern that neither the Applicant nor the Senior Programme Officer
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Dear [Applicant], given the nature of the works, | suggest payment
of XAF6,000,000 the rest to be paid after the report by the
colleagues in Shelter.

62. The authenticity of the handwritten note is disputed by the Respondent who
suggests, based on the Applicant and the Senior Programme Officerbs failure to
mention this crucial element in a timely fashion, that it was written®; » & . ‘%, for

the sole purpose of responding to the allegations of misconduct.

63. Given that neither the Applicant nor the Senior Programme Officer were
involved in the implementation of the project, the Tribunal finds no logic in the
existence of a handwritten note. If the Senior Programme Officerds intention was to
request a performance guarantee, his instruction would have been addressed to the

Senior Reintegration Officer instead of to the Applicant.

64. Even assuming that the handwritten note was authentic, the Tribunal finds
unreasonable that neither the Applicant nor the Senior Programme Officer referred
to it during the investigation. The Tribunal notes that in his interview with the IGO
Investigator on 11 July 2017, the Applicant recognized that there was no written
document indicating that the Programme Section would retain XAF2,000,000 as a

performance guarantee.

65. Furthermore, the Tribunal notes that the facts are not in line with the alleged
instruction in the handwritten note. According to that instruction, the Applicant
should have retained an amount of XAF2,139, 300, that is, the difference between
the total amount of the project (XAF8,139,300) and the suggested
payment (XAF6,000,000). However, the Applicant obtained an amount of
XAF2,000,000 from the NGO Coordinator without documenting such action.

66. The Tribunal is therefore not convinced of the probative value of the alleged

handwritten note.
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The return of the alleged performance guarantee

67. The Applicant advances that the Senior Programme Officer instructed him to
return the money to the NGO Coordinator when the Senior Programme Officer
learned that the Senior Reintegration Officer had not paid the NGO in full.

68. The Tribunal recalls that the Senior Programme Officer instructed the
Applicant to return the alleged performance guarantee only after the NGO
Coordinator sent an email to the Applicant on 25 April 2017 informing him of the
UNHCR inspection visit and requesting him to tell his fibosso to return the money,
or else fihe would denounce the matter as he could no longer keep the secreto. The
Tribunal notes that neither the Applicant nor the Senior Programme Officer replied

to the NGO Coordinatorbs strong accusations.

69. Furthermore, while the aim of a performance guarantee is precisely to ensure
that a contractor fulfils contractual obligations, neither the Applicant nor the Senior
Programme Officer informed or consulted the Senior Reintegration Officer or the
Field Associate (Shelter Cluster) about the progress of the work before returning

the alleged guarantee.

70. Under such circumstances, the Tribunal is of the view that by ret
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72.  The Tribunal recalls that the NGO Coordinator was interviewed during the
investigation. The NGO Coordinator testified, under oath, on 7 July 2017. His

testimony reads in its relevant part as follows:

| was victim of fraud & when it was noticed that the works hardly
progressed, | had to disclose what had occurred to [the Field
Associate (Shelter Cluster)]. I told him that [the Applicant] had
taken the money. | then requested [the Applicant] to reimburse me.
It was at that moment that he reimbursed me.

73. According to the testimony of the IGO Investigator at the hearing, the NGO
Coordinatorés account of the events was always clear and objective. The
Investigator testified that he explained to the NGO Coordinator why he was being

interviewed and informed him that his testimony was being recorded.

74. Therefore, it is irrelevant, from the Tribunalds point of view, whether the
transcript of the NGO Coordinators interview was signed or not. What is essential
is that the NGO Coordinator knew that he was being interviewed in the context of
a formal investigation, that he testified under oath and was aware that his testimony

was being recorded.

75. The NGO Coordinatoros testimony is corroborated by at least three separate
facts as mentioned in para. 52 above and there is no evidence that his testimony was
manipulated or influenced by bias or ulterior motives against the Applicant or the

Senior Programme Officer.

76. However, the Tribunal notes that the NGO Coordinator wrote a letter dated
20 August 2018 to the UNHCR Representative in Bangui where he appears to
depart from his initial testimony. In this letter, the NGO Coordinator indicates that
after further reflection and fAfollowing consultationso, he wished to clarify his

statement to the IGO Investigator in relation to the project. He states that fifollowing
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77. The Tribunal considers dubious that the retraction letter was produced
13 months after the NGO Coordinatords interview and only after the filing of the
Respondentds reply on 10 August 2018.

78.
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94. The Tribunal also notes that in similar cases of fraud or corruption, the
practice of the Secretary-General and the High Commissioner has been to impose
disciplinary measures of dismissal or separation from service with compensation in

lieu of notice.

95. In light of the above, the Tribunal finds that in his assessment of the
proportionality of the disciplinary sanction, the High Commissioner properly
considered mitigating and aggravating circumstances of the case as well as his and

the Secretary-Generalds practice in similar cases.

96. Given the gravity of the Applicantds misconduct, the Tribunal considers that
the decision to dismiss him from service is not arbitrary but a reasonable exercise
of the High Commissionerds discretion in applying sanctions for misconduct.
Consequently, the Tribunal confirms the disciplinary sanction imposed on the

Applicant.
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97.  According to the Appeals Tribunalds jurisprudence, due process entitlements
only come into play in their entirety once a disciplinary process is
initiated (4 € @ 2013-UNAT-336), whereas at the preliminary investigation stage

K
only limited die process rights apply (B “6 2013-UNAT-295).
I
98. After having carefully reviewed the case record, including the investigation
stage and the disciplinary process, the Tribunal is satisfied that the Applicantés due

process rights were fully respected throughout both phases.

99. During the preliminary investigation, the Tribunal notes that the 1GO
Investigator informed the Applicant about the allegations against him prior to his
interview. The interview was recorded, and its verbatim transcript was shared with
the Applicant for his comments and signature. The draft investigation report was
also shared with the Applicant for his comments, which were taken into account in

the final version of the report.
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104. The IGO Investigator explained during the hearing that he decided not to
travel to Bangui as he considered that it was not necessary to do so considering the
alleged facts and the relatively small number of people involved. In his view, it was

possible to conduct the investigation remotely.

105. The IGO Investigator also explained that he decided not to interview the two
witnesses proposed by the Applicant and the Senior Programme Officer because he

considered that their testimony was not relevant for the inves
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108. The Tribunal notes that the IGO Investigator only had knowledge about the
alleged handwritten note in the operational advance form after the conclusion of the
investigation. He testified that he assessed its probative value and decided, within
his discretion, not to reopen the investigation. However, the evidence shows that

the content of the handwritten note was considered in the contested decision.

109. The Tribunal recalls that it has already addressed the issue of the operational
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