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Introduction 

1. The Applicant serves on a continuing appointment at the United Nations 

Interim Administration Mission in Kosovo (“UNMIK”), as a Security Officer. 

2. By an amended application filed on 18 March 2019, he seeks to challenge the 

conduct and findings of an investigation, under the provisions of 

ST/SGB/2008/5 (Prohibition of discrimination, harassment, including sexual 

harassment, and abuse of authority), and the managerial measures imposed on him 

as a result of those findings. 

3. The Respondent filed his reply on 17 April 2019. It is the Respondent’s case 

that the impugned decision is legal, reasonable and procedurally fair. Although the 

decision reflected acceptance that there was factual basis for the allegations of 
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harassment, and abuse of authority’ following a complaint made by 

[SS]. 

The fact-finding panel found that in relation to the incident on 

13 March 2017: you harassed [SS] by threatening him with 

handcuffing and/or restraint, ordered him in a commanding way not 
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investigation. [SS] did not cooperate and instead called his boss, who was the 

Security Section Head being investigated, to inform him about the request. 

17. According to the Applicant, he then restrained [SS] with a view to securing 

access to the information sought as part of his investigation. However, there was 

evidence before the fact-finding panel that the Applicant made repeated statements 

to [SS] that he was under a duty to cooperate and directed him to step away from 

his computer. The Applicant, who was carrying an UNMIK-issued gun and 

handcuffs, said that he would handcuff or restrain [SS]. 

18. The exchanges between the Applicant and [SS] became increasingly louder 

and were overheard by other staff members in the Security Section. The Officer in 

charge of the Section intervened asking that the Applicant produce documentation 

authorising the investigation he was conducting. The Applicant left [SS] under 

guard to ensure that he did not touch his computer while he went to get the 

documentation. After the documentation was retrieved, [SS] was instructed by the 

Officer-in-Charge to give the Applicant the documents he sought from his 

computer. Thereafter there was a further exchange in which the Applicant accused 

[SS] of modifying the documents requested, called him a liar and threatened to 

confiscate his computer. 

19. [SS] felt that he was harassed, verbally abused and threatened by the 

Applicant when the above-mentioned events unfolded. He filed an ST/SGB/2008/5 

complaint against him, the outcome of which is the subject matter of this 

application. 

20. The Applicant’s challenge to the emailed decision was formulate
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21. Further, the Applicant contended that the persons on the fact-finding panel 

lacked experience in investigating cases involving use of force. They therefore 

failed to consider the appropriate conditions and modalities for resorting to use of 

force in coming to their conclusions. These conclusions wrongly characterized the 

temporary measure of restraint utilised by the Applicant as harassment as opposed 

to a proper use of force. The Applicant further contends that coercive measures 

were necessary to restrain [SS] who does not dispute that he refused to cooperate. 

22. A critical plank of the Applicant’s challenge to the impugned decision is that 

it included the panel’s finding of harassment which was accepted wit
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there are sufficient grounds to warrant a formal fact-finding 

investigation. If that is the case, the responsible office shall 

promptly appoint a panel of at least two individuals from the 

department, office or mission concerned who have been trained in 

investigating allegations of prohibited conduct or, if necessary, 

from the Office of Human Resources Management roster. 

… 

5.17 The officials appointed to conduct the fact-finding 

investigation shall prepare a detailed report, giving a full account 

of the facts that they have ascertained in the process and attaching 

documentary evidence, such as written statements by witnesses or 

any other documents or records relevant to the alleged prohibited 

conduct. This report shall be submitted to the responsible official 

normally no later than three months from the date of submission of 

the formal complaint or report. 

5.18 On the basis of the report, the responsible official shall take 

one of the following courses of action: 

 … 

 (b) If the report indicates that there was a factual 

basis for the allegations but that, while not sufficient to justify the 
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25. The Applicant contends that since he was not engaged in misconduct but was 

carrying out his investigative duties when the allegation of harassment was made, 
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applied, and relevant information taken into account that the Tribunal reviews. This 

is the approach applied in the following consideration of the issues. 

Did the outcome of the investigation into the Applicant’s conduct result in a finding 

of harassment and abuse of authority? 

32. This issue is one of fact. It is clear from a reading of the emailed decision that 

the terms “harassment” and “abuse of authority” are used. The context is also 

important. The Respondent states these words in the part of the email that is 

intended to set out the facts found by the panel. The words, on the face of it, appear 

to state a finding of misconduct against the Applicant. Despite this appearance, the 

case for the Respondent is that the expression of these words is only intended to 
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of the provisions that should have guided the Applicant in conducting his 

investigative duties. 

35. The fact that the wording used in the decision email does not accurately reflect 

the basis for the action taken by the Respondent is evident in that it is expressed as 

acceptance of findings that the Applicant harassed [SS] and abused his authority. 

These words mirror those describing acts of prohibited conduct defined at 

secs. 1.2 and 1.4 of ST/SGB/2008/5. 

36. It is clear from submissions by Counsel for the Respondent that there was no 

intention to indicate acceptance of a well-founded allegation of misconduct against 

the Applicant. However, the wording of the decision email reflects that prohibited 

conduct was the accepted finding. 

37. Sec. 5.18(c) of ST/SGB/2008/5 prescribes the safeguards of disciplinary 

procedures that must be instituted where allegations of possible misconduct are 

well-founded. Those procedures allow for a staff member so charged to exercise 

due process rights in defending against the charges. This includes being informed 

of the basis for the findings disclosed and being permitted to respond.1 As the 

Respondent did not intend to act pursuant to sec. 5.18(c) of ST/SGB/2008/5, there 

was no disclosure of the basis of the findings to the Applicant before the managerial 

measures were imposed. 

38. Months after the managerial measures were imposed, the fact-finding report 

was disclosed to the Applicant under seal as directed by the Tribunal. Counsel for 

the Applicant sought in his submissions in response to introduce arguments as to 

the deficiencies in the fact-finding panel’s investigations. Such submissions are 

exactly of the type that the Applicant would have been entitled to make during 

disciplinary proceedings if in fact there had been a finding of possible misconduct. 

39. 
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possible misconduct. However, the decision email inappropriately gives the 

impression that there was such a finding. 

If there was a finding of harassment, was it justified? 

40. The reference in the decision letter to acceptance of facts found by the panel 

could only refer to what was actually in the panel’s report. The report did not 

include any findings of misconduct, whether by way of harassment or abuse of 

authority. In those circumstances, it can be accepted that although the words 

“harassment” and “abuse of authority” were stated in the decision letter as part of 

the findings accepted against the Applicant, there were no such findings in the sense 

of disciplinary misconduct. 

41. Instead, the intended meaning of the email was simply to convey that the 

allegations made by [SS] were factually proven as to his being made to feel 
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45.
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50. The cautionary corrective measure of providing training and counselling for 

the Applicant was appropriately taken in accordance with ST/SGB/2008/5 in 

circumstances where, although there was no misconduct, the Applicant’s manner 
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Entered in the Register on this 15th day of September 2021 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


