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Introduction 

1. By application filed on 24 April 2020, the Applicant, a former sta
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8. The Applicant was also the Programme Manager of the PCA that UNICEF 

entered into in February 2017 with Golden Community. He certified the forms 

submitted by Golden Community. Prior to this agreement, in August 2016, 

UNICEF entered into a Small-Scale Funding Arrangement with Golden 

Community. UNICEF paid it approximately USD228,789 under the Small-Scale 

Funding Arrangement and PCA. The Applicant’s spouse and father-in-law were 

Board Members of Golden Community. The Applicant’s father-in-law also was the 

Managing Director of Golden Community. As Programme Manager and Certifying 

Officer, the Applicant engaged professionally with his spouse and his father-in-law 

who represented Golden Community. 

9. With respect to the payment to the Applicant of a spouse dependency 

allowance, the Applicant’s spouse earned NPR1,961,740 between 2016 and 2017. 

Further, she earned NPR40,750 from 16 December 2016 to 15 January 2017. From 

1 December 2017 to 15 October 2018, she earned NPR982,800. These earnings 

were in excess of the prescribed salary threshold for receipt of a spouse dependency 

allowance. 

10. On 9 October 2018, the UNICEF Office of Internal Audit and 

Investigations (“OIAI”) received a report of possible misconduct implicating the 

Applicant. It was alleged that the Applicant did not disclose his spouse’s 

involvement as a Consultant for Lifeline Nepal, a UNICEF implementing partner, 

as well as his spouse’s and his father-in-law’s involvement with Golden 

Community, also a UNICEF implementing partner. 

11. On 10 October 2018, OIAI notified the Applicant that it was investigating the 

allegations. During the investigation, OIAI found, inter alia, that the Applicant had 

been in receipt of a spouse dependency allowance when, in fact, his spouse’s 

earnings exceeded the threshold for payment of spouse dependency allowance. 

12. On 11 October 2018, the Applicant was placed on Administrative Leave with 

Full Pay until 31 January 2019. On 30 November 2018, this was changed to 

Administrative Leave Without Pay until 31 January 2019, which was extended until 

31 December 2019. 
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13. On 15 October 2018, the Applicant responded to the allegations. 

14. On 30 November 2018, the Applicant was interviewed by OIAI. Following 

the receipt of a copy of the interview transcript, he was provided two weeks to 

present any additional information he deemed appropriate in relation to the matter 

under investigation. He did so on 12 December 2018. 

15. By Memorandum dated 16 December 2019, OIAI transmitted Investigation 

Report No. 2018/0147 to the Director, Division of Human Resources (“DHR”) at 

UNICEF for appropriate action. 

16. By Charge Letter dated 15 January 2020, the Director, DHR, charged the 

Applicant with misconduct with respect to, inter alia, allegations that he did not 

disclose a conflict of interest regarding his wife and father-in-law’s involvement 
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justifiable; during the CMD and in his closing submission, the Applicant 

contended that he never claimed a spouse allowance; 

b. The only issue was the Applicant’s failure to properly comply with the 

obligations to disclose a probable conflict of interest: 

i. However, it was a bona fide act of omission and he expressed 

profound regret in having done so. He had not completed the mandatory 

course on Ethics and Fraud awareness. Had he taken such training, he 

would have declared the conflict of interest; 

ii. His father-in-law did not gain any financial benefit from the 

partnership agreement; and 

iii. He disclosed the potential conflict of interest at the early stage of 

the investigation; 

c. The disciplinary sanction imposed on the Applicant is not proportionate 

to the nature and gravity of his misconduct and is much more excessive than 

was necessary: 

i. The DED’s discretion was not exercised properly; 

ii. A lesser sanction or even an administrative reprimand would have 

been appropriate and proportionate considering the mitigating 
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ii. His failure to inform UNICEF of his spouse’s income, benefiting 

from an allowance to which he was not entitled, also displays a serious 

lack of integrity and loyalty to UNICEF; 

c. The sanction imposed on the Applicant, namely separation from 

service, with compensation in lieu of notice and termination indemnity, was 

not arbitrary or disproportionate: 

i. The imposed disciplinary measure fell within the 

Administration’s discretion; 

ii. The staff members’ actions in the cases referenced by the 

Applicant, two of which were in relation to outside activities normally 

attracting less severe sanctions, were significantly less serious; 

iii. Taking into account the totality of the Applicant’s actions, the 

sanction imposed by UNICEF was in line with the practice in previous 

cases; 

iv. UNICEF considered in mitigation, inter alia, the Applicant’s 

strong and dedicated performance, his limited remorse and the lengthy 

investigation. Thus, he was not dismissed or separated without 

receiving a separation indemnity; and 

d. The Applicant has failed to substantiate his claim that his due process 

rights were violated: 

i. The Applicant was accorded due process throughout the 

investigation and disciplinary process; 

ii. Given that UNICEF is a predominantly field-based organization, 

it is necessary that it sometimes utilizes professionals within an office 

in the field to assist with its investigations; 

iii. These individuals perform tasks within boundaries and comply 

with the confidentiality requirements set by OIAI; 
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iv. The Applicant has failed to substantiate his claim that the 

Organization was involved in external parties becoming aware that he 

was under investigation; and 

v. While the investigation was lengthy, it was not excessively so. 

Consideration 

22. The Applicant challenges the decision taken by the UNICEF to impose on 

him the disciplinary measure of separation from service, with termination 

indemnity and compensation in lieu of notice. 

Standard of review in disciplinary cases 

23. In disciplinary cases, the role of the Dispute Tribunal is established by the 

consistent jurisprudence of the Appeals Tribunal (see, e.g., Haniya 

2010-UNAT-024, Wishah 2015-UNAT-537, Ladu 2019-UNAT-956; Nyawa 

2020-UNAT-1024). The general standard of judicial review requires the Dispute 

Tribunal to ascertain: 

a. Whether the facts on which the disciplinary measure was based have 

been established;  

b. Whether the established facts legally amount to misconduct; 

c. Whether the disciplinary measure applied was proportionate to the 

offence; and 

d. Whether the Applicant’s due process rights were respected during the 
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when the disciplinary process results in separation from service, the alleged 

misconduct must be established by clear and convincing evidence, which means 

that the truth of the facts asserted is highly probable (see, e.g., Molari 

2011-UNAT-164, Ibrahim 2017-UNAT-776). 

26. In the present case, the facts on which the disciplinary measure is based are 

twofold: 

a. Count One: The Applicant’s failure to disclose a conflict of interest; and  

b. Count Two: The Applicant’s alleged claim of a spouse dependency 

allowance to which he was not entitled. 

The Applicant’s failure to disclose conflict of interest 

27. With respect to Count One, the Tribunal finds that there is clear and 

convincing evidence that the Applicant did not disclose his spouse’s and his 

father-in-law’s involvement with two UNICEF implementing partners, of which 

the Applicant was the responsible Programme Manager on behalf of UNICEF. 

28. The Tribunal highlights that, in his application, the Applicant does not dispute 

this fact either. 

The Applicant’s alleged claim of a spouse dependency allowance to which he was 

not entitled  

29. Turning to Count Two, the Tribunal is convinced that the Applicant received 

a spouse dependency allowance to which he was not entitled to. The evidence on 

record shows that his spouse’s annual gross earnings in the calendar years of 2016, 

2017 and 2018 exceeded the lowest entry level of the GS staff gross salary scale in 

force on 1 January of the year concerned for the closest duty station in the country 

of the spouse’s place of work, i.e. Nepal. He was thus not entitled to a spouse 

dependency allowance during these years under para. 1(b) of 

CF/AI/2000-025 (Dependency Allowances – Dependent spouse) and para. 15.1 of 

DHR/PROCEDURE/2017/001 (UNICEF Procedure on dependency allowances). 

However, the Applicant received a spouse dependency allowance in 2016, 2017, 

and 2018, which he did not dispute in his application. 
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30. Moreover, the Applicant does not dispute that he did not inform UNICEF that 
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34. Accordingly, the Tribunal concludes that the facts on which the disciplinary 

measure at issue was based have been established by clear and convincing evidence. 

Whether the established facts legally amount to misconduct 

35. Regarding whether the established facts legally amount to misconduct, the 

Tribunal recalls that staff rule 10.1(a) provides that: 
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Conflict of interest 

37. Count One concerns the Applicant’s failure to disclose his spouse’s and his 
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40. The Standards of Conduct for the International Civil Service also state in their 

relevant part that: 
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50. In light of the foregoing, the Tribunals finds that the Applicant’s actions in 

relation to both conflict of interest and spouse dependency allowance amount to 

misconduct under staff rule 10.1(a) and para. 1.4 of CF/EXD/2012-005. 

Whether the disciplinary measure applied was proportionate to the offence 

51. Staff rule 10.3(b) provides that “[a]ny disciplinary measure imposed on a staff 

member shall be proportionate to the nature and gravity of his or her misconduct”. 

This legal provision is mandatory since the text contains the expression “shall”. The 

Tribunal must therefore verify whether the staff member’s right to a proportionate 

sanction was respected and whether the disciplinary sanction applied is 

proportionate to the nature and gravity of the misconduct. 

52. However, the Tribunal is mindful that the matter of the degree of the sanction 

is usually reserved for the Administration, who has discretion to impose the 

measure that it considers adequate to the circumstances of the case, and to the 

actions and behaviour of the staff member involved. i to 0p4m(Hflmyc(b4’ywbHilycwm’w(bHbunalmyc’4’wHllimyc44ym(’H lzwcyw0bHilycwm(0(’HHtlycwm(0(’Halycy((4houHo liwelm4wHon l0zcz0bHilycwm(0(dm(Hflmyc(b4no’0bHfl0wcczm4Mim“c0bMTd3[Helm4wHow40Helmyc’4’m’4H liwywcnwHdlimycb4m(H li0mmc0wH lim4“cm’Htlycwm’wmm’Hslmyc(m’4H lim4“cm’4Hvlimyc’w0mHe0c(z((4’0bHtly0z’m’4H liwywc4’0bH lim“mc0mHel“c’m’4wH lw00c0y’4zbH l0zcz44zHmlycwz4wHalHel“c’m’4ym(’H lzwcywdm(’Hmb“z40w(bHslycm0(’zbHclmyc’4’n4H liw40cmHuslycm0(’zwH lw00c(bmwHtlimyc44ymHilycwm(0(’Hon liw40cmHelmyc’4’wHd.lycy4“44wzH limy’alHel“c’mw(’zbclycy((4’0bHonduclmyc’4’wHtlycwwHelycy((4’0bH lzwcyw(’Hon liw40cmHelmyc’4’zmyczel“c’mw(uwHtlimyc44ywz(Helmyc’4’bHelycy((4’0bHrlycm4’0Halmyc’4’wHne0c(z((4“bH lzwcyw(’Hon liw40lim4“cmnzH0p4m(Hel“c’mw(wHnlimycb4y0Hclmyc(bmyc(on l0zcz’0bHelmyc’4’wH l]TX3zw’(’Hon liw40cmymHtl]TX3zmycze0c(z((4Hplimycb4y0Hoslycm0(’’wH liw40cmymHtlimy0cmdycze0c(z((4Hplimycb4y0wH liwiz0wymzMim“czwMTd3[H(bmyc(o4m4Hslmyc(m’b’w(bHylimyc’bHurlimyc0mm’Helycy((4’wHtlimyc44ymm’Helycy((w0mH liw40cmHrlycm4’ywbHeslycm0(’zbbHylimyc’w0mH liw40cm4’0bH lb4cyyzH10.lycy0y’’0bHllycwm’wHllycwm’w(bH lb4cyyb“Htlycwm’w(bHslycm0(’0Hylimyc’wz(H lib4cyyz(bH lim4“cm’mbHylimyc’z(H lib4cyy0Hylimyc’wz(H lib4cyyHrlycm4’ywb,nd lycy4“bHslycm0(’0HH10.lycy4“dopwHxtlimyc44ymH l0zcz4dslycm0(’zbymH l0zcz44wzHoflmyc(ondHhelycy((4’ 
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termination indemnities was after giving due consideration to the entire 

circumstances of the case. 

55. UNICEF imposed the sanction on two counts: 

a. Count One: The Applicant failed to disclose a serious conflict of interest 

involving his spouse and father-in-law; and 

b. Count Two: He claimed a spouse allowance whilst his spouse earned 

more than the stipulated salary threshold in the period of 2016 to 2018. 

56. Given the donors’ funds involved, the selection of implementing partners and 

the administration of UNICEF’s relationship with them should be free from 

nepotism and other forms of bias. The Applicant, who was tasked to ensure the 

integrity of the selection process, failed to disclose his conflict of interest regarding 

his spouse’s and his father-in-law’s involvement with two UNICEF implementing 

partners, which is in direct violation of staff regulation 1.2(m), staff rule 1.2(q) and 

para. 23 of the Standards of Conduct for the International Civil Service. 

57. The Applicant’s failure to inform UNICEF that his spouse’s earnings 

exceeded relevant income threshold in the years 2016, 2017 and 2018, and thus 

benefiting from an allowance to which he was not entitled, also displays a serious 

lack of integrity. Under para. 11 of DHR/PROCEDURE/2017/01, failure to report 

changes or falsification of the information provided in relation to dependency 

allowances may result in, inter alia, recovery of dependency allowances previously 

paid by the Organization; and/or any other administrative and/or disciplinary 

measures in accordance with staff rule 10.2, including dismissal for misconduct. 

58. Moreover, the evidence on record shows that in determining the appropriate 
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Applicant was thus not separated without receiving a termination indemnity, a 

harsher measure than the one that was ultimately imposed. 

59. The Applicant contested that the DED did not take into account, inter alia: 

a. That he was never investigated prior to the incident under appeal; and 

b. That he never sought any personal gain or to create prejudice to the 

organization. 

60. However, such behaviours constitute a minimum level of compliance with 

staff rules and regulations that do not in themselves constitute a mitigating factor. 

Moreover, the Secretary-General has the discretion to weigh aggravating and 

mitigating circumstances when deciding upon the appropriate sanction to 

impose (see Nyawa 2020-UNAT-1024; Ladu 2019-UNAT-956). 

61. Therefore, the Tribunal finds that in determining the appropriate sanction, the 

Administration duly considered the nature and gravity of the Applicant’s 

misconduct as well as all the aggravating and mitigating factors. Accordingly, the 

Administration’s imposition of the sanction was after giving due consideration to 

the totality of the circumstances of the case. 

Whether the sanction applied is consistent with those applied in similar cases 

62. It is well-settled that the principles of equality and consistency of treatment 

in the workplace, which apply to all United Nations employees, dictate that where 

staff members commit the same or broadly similar offences, the penalty, in general, 

should be comparable (see Sow UNDT/2011/086, para. 58; see also Baidya 

UNDT/2014/106, para. 66; Applicant UNDT/2017/039, para. 126). 

63. The Tribunal is not convinced by the Applicant’s allegation that the sanction 
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Whether the staff member’s due process rights have been respected 

67. Regarding the right to due process during the investigation and disciplinary 

proceedings, the Appeals Tribunal has consistently held that only substantial 

procedural irregularities can render a disciplinary sanction unlawful (see, e.g., Abu 

Osba 2020-UNAT-1061, para. 66; Muindi 2017-UNAT-782). 

68. Staff rule 10.3, setting forth rules governing due process in the disciplinary 

process, provides in its relevant part that: 

(a) The Secretary-General may initiate the disciplinary process 

where the findings of an investigation indicate that misconduct may 

have occurred. No disciplinary measure may be imposed on a staff 

member following the completion of an investigation unless he or 

she has been notified, in writing, of the formal allegations of 

misconduct against him or her and had been given the opportunity 

to respond to those formal allegations;  

(b) Any disciplinary measure imposed on a staff member shall 

be proportionate to the nature and gravity of his or her misconduct; 

69. The Tribunal is satisfied that the key elements of the Applicant’s right to due 

process were met in the present case. The Applicant was fully informed of the 

charges against him, was given the opportunity to respond to those allegations, and 
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assist with the investigations negatively impacted the investigation and/or the 

disciplinary process, considering also that the Applicant does not dispute core facts 

in the present case. 

72. The evidence on record shows that the investigation lasted around 14 months 

from 10 October 2018, when the Applicant was notified, to 16 December 2019 

when the investigation report was transmitted to UNICEF. Although the Tribunal 

agrees with the Applicant that the investigation was lengthy, he has not 

demonstrated that this is a procedural error that negatively affected the outcome of 

the case. Further, UNICEF considered the protracted investigation as a mitigating 

factor in determining the sanction imposed. 

73. Moreover, the Tribunal finds that the alleged procedural irregularities are of 

no consequence given the kind and amount of evidence proving the Applicant’s 

misconduct. As the Appeals Tribunal stated in Michaud: 

This is also one of those cases where the so-called “no difference” 

principle may find application. A lack or a deficiency in due process 

will be no bar to a fair or reasonable administrative decision or 

disciplinary action should it appear at a later stage that fuller or 

better due process would have made no difference. The principle 

applies exceptionally where the ultimate outcome is an irrefutable 

foregone conclusion, for instance where a gross assault is widely 

witnessed, a theft is admitted or an employee spurns an opportunity 

to explain proven misconduct (see Michaud 2017-UNAT-761, 

para. 60). 

74. Accordingly, the Tribunal finds that the Applicant has failed to substantiate 

his claim that his right to due process during the investigation and disciplinary 

proceedings were violated. 

75. In light of the above, the Tribunal upholds the disciplinary measure imposed 

on the Applicant. 
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Remedies 

76. In his application, the Applicant seeks recission of the decision and requests 

compensation. He further seeks moral damages for a molar injury during the 

protracted investigation and requests compensation for professional and personal 

reputational damage on grounds of delay in investigation. 

77. Having upheld the disciplinary measure, the Tribunal rejects the Applicant’s 

claim for compensation. 

78. In relation to the alleged moral damages, the Tribunal recalls that art. 10.5(b) 

of its Statute, as amended by General Assembly resolution 69/203 adopted on 

18 December 2014, provides that compensation for harm may only be awarded 

where supported by evidence. Furthermore, the case law requires that “the harm be 

shown to be directly caused by the administrative decision in question” (see Kebede 

2018- UNAT-874, para. 20; see also Ashour 2019-UNAT-899, para. 31). 

79. The Tribunal finds that other than making the allegations, the Applicant has 

not provided any evidence supporting that he suffered a molar injury. He also failed 

to show that the molar injury was directly caused by the protracted investigation. 

80. Moreover, the Applicant has not demonstrated how the delay in investigating 

supports his claim for compensation for the alleged professional and personal 

reputational damage. He has not established a causal link between the delay and the 

impact on his professional and personal reputation. In fact, the alleged professional 

and personal reputational damages were caused directly by the Applicant’s 

misconduct itself instead of the investigation. 

81. The Applicant asserts that the delay in the investigation resulted in him losing 

two job offers. This assertion is speculative at best. First, an invitation to apply to a 

vacancy does not amount to a job offer. Second, all recruitment exercises entail a 

candidate’s background verification, which includes inquiring about either having 

been the subject of a disciplinary process and/or the imposition of any disciplinary 

measure. A positive answer to these questions, which the Applicant would have had 
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to answer in the affirmative at the time of his job applications, would have likely 

impacted the Applicant’s chances for selection. 

82. Accordingly, the Applicant’s request for the award of a compensation for 

moral damage is denied. 

Conclusion 

83. In view of the foregoing, the Tribunal DECIDES to reject the application in 

its entirety. 

(Signed) 

Judge Teresa Bravo 

Dated this 2nd day of November 2021 

Entered in the Register on this 2nd day of November 2021 

(Signed) 


