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Introduction

1. By application filed with the Tribunalés Nairobi Registry and registered under
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17.  On 19 May 2021, the application was transferred to the Tribunals Geneva
Registry, registered under Case No. UNDT/GVA/2021/029, and assigned to the

undersigned Judge.

18. On 29 July 2021, the Applicant filed a motion seeking to introduce additional
evidence. Five documents constituting the additional evidence in question were

annexed to the motion.

19. On 2 August 2021, the Respondent opposed the admission into evidence of
the above-mentioned material questioning their relevance and arguing that the

documents were neither authenticated nor officially translated.

20. By Order No. 140 (GVA/2021) of 8 September 2021, the Tribunal -, ¢ A a.

a.  Informed the parties of its preliminary view to decide the case based on

the papers on file, without holding an oral hearing;

b.  Requested the Respondent to clarify seven issues that the Tribunal

outlined in the above-mentioned Order;

c.  Instructed the parties that the Applicant would be given the opportunity

to comment on the Respondentds forthcoming clarifications; and

d. Decided to defer to its judgment a ruling on the admissibility and

relevance of the Applicantds 29 July 2021 filing.

21. On 21 September 2021, the Respondent filed the requested clarifications. The
Applicant submitted his comments on 26 September 2021.

Parties’ submissions
22. The Applicantds principal contentions are:

a.  The alleged misconduct, as denounced by the complainant, never
occurred and the alleged facts were not proven to the required fistandard of

clear and convincing evidenceo;
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g. All relevant circumstances were considered in determining the

disciplinary sanction and the Applicantds procedural rights were respected.
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30. It is well-settled case law that it is incumbent on the Tribunal to properly
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Joint bundle of documents

37. The joint bundle of documents filed by the parties includes three sets of
documents from the Applicant, namely, three fipsychology reportso (in Portuguese

and Spanish), that the Respondent objects to their being admitted into evidence.

38. The Respondent questions the authenticity and reliability of one of the
documents and submits that the other two do not explain what medical issues they
attest to. The Respondent also suggests that it is not clear if psychologists are

fimedical professionals who [can] independently and competently assess the mental
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43. For the reasons set out below, the Tribunal finds that the documents in
question are admissible and should be part of the case file, and that, however, they

are not determinant for a fair disposal of this case.

44. The documents at stake are official documents from a national jurisdiction
and there is no evidence that they were illegally obtained. These documents are
admitted as evidence as they relate directly to the subject matter of this case, i.e., the
complainantés grievance against the Applicant leading to the opening of an

investigation and of the subsequent disciplinary procedure against him.

45. The fact that they are written in Spanish or Portuguese is irrelevant to a
determination of their admissibility. First, the Tribunal underlines that Spanish is
one of the official languages of the Organization and, therefore, a translation can be
internally arranged if needed. Second, in relation to the evidence in
Portuguese (mother tongue of the undersigned Judge), if the Tribunal finds it
determinant for the merits of the case, it could order its translation so that it can be

made available to the parties.

46. The United Nations, as an international organization, enjoys legal personality
and jurisdictional immunity from national authorities of Member States. This
clearly results from art. 105 of the Charter of United Nations as well as the

Convention on the Privileges and Immunities of the United Nations.

47. Jurisdictional immunity is a multidimensional concept intended to preserve
the autonomy and the well-functioning of the Organization vis-"-vis Member
States, and to ensure that the Organization operates and undertakes its functions in

the exercise of its mandate without political interference.

48. One of the specific dimensions of this autonomy relates to the Organizationds
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49. As aconsequence of the autonomy of the Organization, its staff members are
subject to a specific set of norms that are totally independent from national

jurisdictions.

50. The UN disciplinary framework and the rules applicable to misconduct and
disciplinary proceedings constitute an autonomous body of law, of a hybrid
nature (composed of administrative and labour law principles) whose main purpose
is to ensure abidance by the core values and principles that guide the UNds work

and its operational needs.

51. Consequently, UN rules on misconduct constitute a particular set of norms of
an administrative nature and are totally independent from national rules applicable
in the field of criminal law.

52. To enact these norms constitutes a prerogative of the Organization (acting in

its capacity as an employer) as they are only applicable to its staff members.
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There is no universally accepted practice or legal principle against
the admissibility of secret recordings of discussions so long as the
information sought to be admitted is relevant and probative of the
issues to be determined. Furthermore, the evidence must be
necessary for a fair and just disposal of the proceedings.

Inggn 12 4 (Order No. 172 (NBI/2016)), the Dispute Tribunal listed the

following principles when considering the admissibility of audio-recordings as

evidence:

62.

a.  Whether the evidence contained in the recording and its transcript is

prima facie admissible?

b.  Whether the evidence contained in the recording and its transcript is

relevant and probative of one or more of the issues in the case?

c.  Whether there is any specific prohibition in the United Nations legal
framework against recording conversations without the consent of one or

more of the parties to that conversation?

d.  Whether the recording was an unreasonable intrusion into the privacy

of the participants to the conversation?

e.  If the evidence was wrongfully obtained, is it in the interests of justice

to exclude it?

More recently, in 4 gﬂ‘a ,2020-UNAT-982, the Appeals Tribunal dealt with

a similar situation, i.e., the recording of a conversation without the consent of one

of the parties to it, and stated the following:

43.  There is no difficulty in principle regarding the admissibility
of the recorded conversation on the basis of the manner in which it
was procured, even though it perhaps involved an element of
entrapment. Where evidence has been obtained in an improper or
unfair manner it may still be admitted if its admission is in the
interests of the proper administration of justice. It is only evidence
gravely prejudicial, the admissibility of which is unconvincing, or
whose probative value in relation to the principal issue is
inconsequential, that should be excluded on the grounds of fairness.
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66. As a consequence, the breach of a privacy right is justified by the prevailing
interest of the Organization to investigate and ultimately to sanction staff members

who breach its internal rules.

67. In this regard, the Tribunal also underlines that legal principles applicable in
the context of a criminal procedure cannot be directly and automatically transposed
into administrative disciplinary procedures. As liberty is not at stake in the latter

proceedings, procedural guarantees do not have to meet the highest threshold.

68. The Tribunal also recalls that the UN (similarly to other international
organizations) does not have any law-enforcement powers and, as such, the means

available to it to investigate and pursue misconduct are of a limited nature.

69. Upon review of the recording, the Tribunal finds that the evidence it contains
and its transcript are p ,;wa @ -¢ admissible as there is no indication that they are

not authentic or have been tampered with.

70. The Tribunal finds that the recording is relevant and probative of the issues

in this case. It confirms the Applicantés behaviour with the compl

Page 15 of 24

-
9



>

U

N e AN oo
L i N

72. Asto the Applicants objection to this piece of evidence under the doctrine of
the fifruit of the poisonous treeo, the Tribunal recalls the precedent in Mg, a

UNDT/2011/218, where the presiding judge clearly explained that

in the common law system, which is governed by exclusionary
evidentiary rules, illegally or improperly obtained evidence is not
inadmissible a - ”» The admissibility or otherwise depends on
the discretion of the judge who should weigh in the balance the
fairness of the proceedings and the need to admit relevant evidence.

73. In view of the above, the Tribunal finds that it is in the interest of justice to
find the audio-recording not only admissible but also relevant for the proper

adjudication of the case.

Me W erge

i
The scope of judicial review in disciplinary cases

74. The current case refers to a disciplinary sanction of separation from service
with compensation in lieu of notice and without termination indemnity and to the

imposition of a fine equivalent to one month of net base salary.

75. The Applicant contests these two decisions and requests his reinstatement (in
accordance with his grade and step), payment of all the entitlements due for the
period in which he was placed on Administrative Leave Without Pay (RALWOPO)
and compensation for all the stress and anxiety suffered, which he estimates at the

equivalent of five years of net-base salary.

76. The Appeals Tribunal has held that judicial review is focused on how the

decision-maker reached the impugned decision, and not on the merits of the
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78. Bearing in mind the above-mentioned case law and the standard of judicial

review in disciplinary cases, the issues to be examined in the case at hand are:

a.  Whether the facts on which the disciplinary measure was based have

been established according to the applicable standard;

b.  Whether the established facts legally amount to misconduct under the
Staff Regulations and Rules;
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83. This explains why, as confirmed by the Appeals Tribunal, the standard of
proof applicable to misconduct in disciplinary proceedings resulting in termination
of employment is not fibeyond reasonable doubto, as well as the lower protective
status of defence rights in comparison to national jurisdictions in criminal law

proceedings.

84. After a thorough analysis of the case file and the available evidence, the
Tribunal finds that there is clear and convincing evidence establishing the facts on

which the disciplinary measure was based.

85. The Investigation Report contains an exhaustive description of the events that
led to the disciplinary proceeding against the Applicant. It is well supported by
documents, interview transcripts held with several witnesses, photos and phone
messages demonstrating an intimate relationship between the Applicant and the

complainant.

86. The Applicant argues that the facts were not established by clear and
convincing evidence asserting that the complainantds testimony is neither detailed
nor remained consistent throughout the investigation. He denies having had an
intimate relationship with the complainant with whom he assures to only have had
a labour relationship and argues that the testimony of one of the witnesses (Mr. S)

lacks credibility as he was fiinstrumentalized by [the complainant]o.

87. The Applicant also adds that the investigators were biased against him as they
did not consider the relevant testimonies of the witnesses that he suggested, and that
his procedural rights, mainly the presumption of innocence, were not respected as
the investigators accepted evidence illegally obtained to support the case

against him.

88. Indisciplinary cases and when dismissal is at stake, it is for the Organization,
on the one hand, to collect clear and convincing evidence of the facts that it believes
to constitute misconduct. On the other hand, it is incumbent on the implicated staff

member to adduce evidence rebutting the facts held against him or her.
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95. Consequently, the Tribunal finds the Applicantds version of the events not to

be credible.

96. In fact, if, indeed, there was a purely professional issue, why was the
Applicant insistently requesting the complainant to drop the charges against him,
offering her money to do so and even involving members of the Catholic Church in
Guinea-Bissau, who were acquainted with both parties, to persuade her to withdraw

the complaint?

97. The Tribunal also notes that despite all the pressure she endured, even from
several individuals who were close to the Applicant, the complainant has

consistently kept her narrative and refused to accept money to ficlose the caseo.

98. Another relevant piece of evidence that the Tribunal has carefully taken note
of was the narrative of Mr. S., who runs a shop in front of the Applicantis house,

because it also corroborates other evidence on file.

99. Despite refusing to formally testify, this witness accepted to talk to the
investigators about what happened in the evening of 28 December 2018. He
described exactly the same situation as the one the complainant depicted, i.e., that
during the night of 28 December 2018, three girls were screaming and laughing
outside the Applicantds house and that the complainant, who was also there,

protested.

100. According to Mr. S, when the complainant protested, the Applicant insulted

her and threw her and her personal belongings outside of his house.

101. Contrary to the Applicantds assertion, there is no evidence that the
complainant influenced Mr. S in any way, nor that he had any previous knowledge

of the content of the complainantds statements before the investigators.

102. Also, the testimony of Ms. M.C. is relevant as it confirms the complainantos
account of the events before the OlOS investigators. This witness described how

she met the complainant, she mentioned that the complainant was very disturbed
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her out of his housed. Consequently, Ms. M. C. confirmed having allowed the

complainant to sleep at her place.

103. The Tribunal finds that the witnesses indicated by the Applicant were not
reliable. In fact, they all knew the Applicant either as friends (Mr. C, Mr. K.T. and
Mr. V.) or as his employees (this is the case for instance of both security guards at
the Applicantds home). They provided an incomplete narrative and it appears that
they omitted details that could have also involved them in the events. In this
connection, it is pertinent to recall that the complainant alleged that all three

witnesses were usually involved in transactional sex with local women.

104.
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108. It is irrelevant for the purpose of applying the internal framework on sexual
exploitation whether those intimate relations were consensual or not. In fact, the
underlying rationale of the UN policy is to prevent its staff members and officials
to make use of their professional status to engage in this sort of exchanges with the

local populations the UN assists.

109. As a consequence, it is clear that the Applicantds actions were in violation of
staff regulations 1.2(a), 1.2(b), 1.2(f), and 1.2(q), and staff rules 1.2(c) and 1.2(e),
as well as sec. 3.1 and 3.2(a) of ST/SGB/2003/13 (Special measures or protection
from sexual exploitation and sexual abuse). The Applicantds actions were also in
violation of the Standard Operating Procedures governing the use of official
vehicles.

110. Moreover, the Applicantds behaviour demonstrates a lack of fimoral
judgementd and a disrespectful attitude towards the complainant, which is

incompatible with the standard of conduct expected from UN staff members.

Was the disciplinary measure applied proportionate to the offence?

111. 1t is well-established jurisprudence that the Secretary-General has wide
discretion in applying sanctions for misconduct and that at all relevant times he
must adhere to the principle of proportionality (Appr;ej-a, [2013— UNAT- 280). Once
misconduct has been established, the level of sanction can only be reviewed in cases
of obvious absurdity or flagrant arbitrariness (Aqe/ 2010-UNAT-040).

112. InRa @, 2017-UNAT-781, the Appeals Tribunal held that the most important
factors to be taken into account when assessing the proportionality of a sanction
include the seriousness of the offence, the length of service, the disciplinary record
of the employee, the attitude of the employee and his past conduct, the context of

the violation and the employerds consistency in the application of sanctions.

113. While assessing the proportionality of the sanction imposed on the Applicant,
the Tribunal recalls that he was not dismissed. In fact, his contract was not renewed
beyond its expiration date of 30 December 2019 due to the gravity of the charges

held against him.
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114. Indeed, in the Tribunalds view, the seriousness of the Applicantis behaviour,
his interferences with the on-going investigation and his lack of judgement, render

the sanction proportional to the gravity of the offence.

115. Therefore, the Tribunal finds that there was no abuse of administrative
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122. Having found that the disciplinary measures imposed on the Applicant were
lawful, there are no grounds for entertaining the remedies requested. As such, the

medical evidence filed by the Applicant in support of those remedies is irrelevant.

Conclusion

123TSOR
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