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and universally supported, UNISERV believes that the role of facilitating this exchange
should remain firmly in the hands of the judges and their independent judicial
administrations. There is no reason to entrust one of the litigating parties with a role in
controlling, influencing, guiding or potentially obstructing the free flow of information
between the ICSC and the Tribunals.

Proposal 2 is sound. It essentially reflects a set of best practices that, on the whole,
appear to have always been applied by the ICSC when receiving a relevant judgment
that concerns one of its decisions or recommendations. Of special relevance under this
proposal is para d), which confirms the natural feedback loop that should exist between
the judiciary and the legislator in addressing any issues that will inevitably arise over
time, whilst acknowledging the ICSC’s special role as the authoritative advisory body to
the General Assembly on matters under its remit.

Proposal 3



differently. ICSC decisions and recommendations apply to a constellation of
organisations governed by a range of normative instruments (on the whole aligned, but
with variations), which are in turn overseen by two jurisdictions with different statutes
and evolving jurisprudence. The Legal Advisors’ proposal does not seem to contemplate
the possibility that, on the rare occasion when discrepant rulings are issued, neither
court may be erring in its determination, but simply applying a different set of rules and
jurisprudence to the same subject, with different outcomes, both correct within their
own frame of reference. In such a situation, no amount of joint deliberation will fix the
problem, unless one of the two jurisdictions contravenes its own legal framework or
wilfully misreads its jurisprudence for the sake of compromise. If the judges stand by
judicial principles, the most likely outcome will be deadlock and the entire construct
will amount to naught. Our judges are responsible for upholding legal integrity within
their assigned jurisdiction and statutory framework, not for defending the coherence
of the common system. That is a task for the ICSC and, ex post facto when
insurmountable discrepancies are identified, for the legislative bodies.

Indeed, in the extremely rare instances of discrepant rulings, the fact remains that an
ICSC decision or recommendation that is rejected by one of the Tribunals, regardless of
the other Tribunal’s opinion, becomes inapplicable to one part of the common system,
and therefore inappropriate for the system as a whole. At that point, it must be taken
back and reviewed by the ICSC or, in certain cases, the situation referred to the
legislatives bodies for a correction of the underpinning legal framework. This is an
organic process that has been followed on numerous occasions in the past.

There is a final consideration regarding the return on investment for this initiative. We
wish to recall that the underlying concern being addressed derives from a perceived
ambiguity around the attributions vested in the ICSC. Introducing a joint chamber
would require a review of the Statutes of both tribunals and subsequent endorsement
by each of the governing bodies. Would these efforts not be better invested in inviting
those same governing bodies to address the underlying concern and leaving the
jurisdictional structures as they are, under a clearer framework of attributions?

In summary, UNISERV believes that the proposals crafted by the Legal Advisors are
overcomplicated, lacking in clarity, potentially disruptive and skewed in favour of the
respondents. We believe it would be preferable for the underlying concerns to be
addressed directly by the legislators through other avenues that do not require
disruptive changes to the administration of justice system.



